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Paine o. Paciric Mur. Lire Ins. Co.
{Ctrcuit Court of Appeals, Eighth Circuit. August 9, 1892.)
No. 119.

1. Lire INSURANCE—APPLICATION—PRESUMPTIONS.

‘Where an application for life insurance has been made to an insurance solicitor,
but the applicant dies before a policy is issued, and none in fact is ever issued, the
presumption is that there was no contract of insurance, and no purpose to con-
tract, otherwise than by a policy made and delivered upon simultaneous payment
of the premium. ‘

2. Bame. '

This presumption is rendered conclusive where the application provides that it
is agreefl and understood that only the home office of the company has authority
to determine whether a policy shall issne on the application, and that there shall
be no contract until a policy is issued and delivered and the first premium paid,
while the applicant is living, and in the same condition of health described in the

-application.
8. BaME—POWERS OF LoOCAL AGENT. . .
In view of such provisions, there is no room for the application of the rule that
. the powers of a local agent of a corporation are sometimes measured, not by his
actual, but by his apparent, authority; and it is immaterial that such agent agrees
to take, or does take, a portion of the first premium in trade from the applicant’s
store. :
4, 8AME—DEATH OF APPLICANT BEFORE AOCEPTANCE. ,

. The death of the applicant before his application reaches the home office re-
vokes the offer to become insured, as well as destroys the subject of the insurance,
and renders the making of the proposed contract impossible.

5, SsME—ACCRPTANCE—NOTICE.

. The approval of the application by the company’s medical director before receiv-
ing notice of the applicant's death, even if it amounts to a determination to ac-
cept the same, does not complete the contract, when such acceptance is never
communicated to the applicant’s personal representative,

Appeal from the Circuit Court of the United States for the District
of Nebraska.

In Equity. Suit by Ira T. Paine, as administrator of the estate of
Forrest L. Kendall, against the Pacific Mutual Life Insurance Company
of California. Decree dismissing the bill. Complainant appeals. Af-
firmed. -

Statement by SanBorN, Circuit Judge:

This was an appeal from a decree of the cireuit court for the district
of Nebraska, dismissing the bill of appellant to enforce specific perform-
ance of a contract which the bill alleged the appellee made with Forrest
L. Kendall on May 29, 1890, to insure his life for §10,000, and to re-
cover of the'appellee for his death that amount, less a few dollars of
unpaid prémium. The answer denied that such a contract was made,
and the court below, after hearing the cause on the pleadings and proofs,
dismissed the bill. From the pleadings and proofs the following facts
appear:

The complainant was the administrator of the estate of Forrest L.
Kendall, and the defendant was a corporation organized under the laws
of California, and authorized to insure lives in the state of Nebraska.
Its home office and principal place of business was in San Francisco,
Cal. One Limback was the agent of the defendant at Grand Island, in
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Nebraska, to solicit applications and collect premiums, but without au-
thority to make, or .to ‘agree’ to niake, contracts - of insurance for the
defendant. On May 29, 1890, he solicited and obtained from Kendall
his appliddétitn’to the defendant, in writing and  print; for'a: policy of
insurance on his life. This application was signed by Kendall, and

~ contained the following stipulations:

“Do you understand and agree that only the officers of fhe home office
have suthority to determine whether or not a policy shall issue on any appli-
cation, and that they act only:on the statements and representations in the
apphcatlol‘l _and that no statements, representations, or information made or
given by or to the person soliciting or taking this application for a policy, or
to any other person, shall be binding on the company, or in any manner
affect its rights, unless such statements, representations, or information be
reduced to writing, and gxre’se‘ﬂﬁed 'to the officers of the company at the home
office in this appllcation Yds. ® ®« ¢ Anditis agreed. that there shall
be no contract of insurance until a pohcy shall have been issued. and deliv-
ered by the said company, and the first premium thereon paid, while the per-
son proposed for insurance is living and in the same condition of health de-
seribed’ in this hpphcatmn, hnd that, if said policy be issued, the declarations,
agreements, and warranties lerein contained shall constitute a, part of the
contract, and the -contract of ‘insurance, when made, shall be held and con-
strued at all tilnes and places to have been made in the city of San Franeisco,in
thestate of Culifornia; * *-'¥ " policyto'be dated the first day of June, 1890,
(All policies of the company are fssued as .of the first day of éach month.)
* % % Tt is agreed that §] etoregomg statements and answers, as well as
all others made or to be made to the company’s medical examiner or solicit:
ing agent, dre warranted to-be true, and are offered to the-company as a con-
sideration of {lie contract, which shall not take effect until the first, premium
shall have been paid durmg the life and good health of the person berein pro-
posed for insurance.*

+When he obtained theappliéation, the agent, Limback, agreed to
take $10 of the first quarterly premium in trade at Kendall’s store, and
after Kendall’s death he.did get from that: store, on: this acecount, a box
of cigars. - Kendall agreed to.pay the halance of this premium, $59.90,
when the policy.was delivered,.: The application was: forwarded to the
home office. On June 3, 1890, Kendall° was drowned. On June 6,
1890, the application first reached. the defendant’s home office, and
on June 7, 1890, it was examined and.approved by .its medical” di-
rectdr, in. ignorance of Kendall’s.death;’ - On June 9, 1890, defendant
learned . of his. death, and refused to issue a. pohcy On June 30,
1890, complainant tendered $59.90 to Limback in payment of the ﬁrs«t
quarterly premium, but. be refused. to. receive. it, and . offered to pay
$10 to complainant, which he refused . to accept. Thxs. smt :was_then
brought L :

- .R. W. Breckenvidge and 0. 4. Abboa, for appellant. P .

Charles O. Whedon, for appellee.
’J;.Eefom CALDWE‘.LL and SAN.BORN, C;mmt J udgep, and Samas. sttnct

ge : O ‘;l‘ ; . E .

SANBORN, Cu'cmt Iudge, afber statmg the faots a8 above, dehvered
the opinion of the court. . -
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"The éourt below found that the defendant company never made ‘any
contract to insure the life of Kendall, and on this ground dismissed this
bill.. The complainant assigns this finding and decree as error, and
the only question to be considered is whether or not the proofs fairly
established such a contract, for, if they did, the bill should not have
been dismissed, but a decree should have been rendered for the com-
plainant for the relief he songht. 'On May 29, 1890, Kendall made his
written application to defendant for insurance, and caused it to be for-
warded to-its home office, where alone it could be accepted or rejected.
On June 3, 1890, he was drowned. On June 6, 1890, the defendant
first received the application at its home office. On June 7, 1890, its
medical director, in ignorance of Kendall’s death, approved the applica-
tion. Kendall knew the application could be accepted and a contract
of insurance made by the officers of defendant at its home office only.

The material facts in this case are undisputed, and the evidence calls
for no comment. There is neither doubt nor difficulty as to the rules
of law applicable to these facts. To discuss them would be futile, for
they are not debatable; they are founded in reason, settled by long lines
of decigions, and conclusively demonstrate that there could have been
no contract by this defendant, under the facis of this case, to insure the
life of the.decedent. Ample reason for this conclusion will appear from
the bare statement of some of these rules. As no policy was issued,
and the custom of insurance companies is to issue a policy vhen a con-
tract of life insurance is made, the presumption is that on May 29,
1890, when the application was signed, there were negotiations, but no
contract and no purpose to contract otherwise than by a policy made
and délivered. upon simultaneous payment of premium. Heiman v.
Insurance: Co., 17 Minn. 153, 157, (Gil. 127;) Markey v. Insurance Co.,
103 Mass: 92; Insurance Co. v. Kennedy, 6 Bush, 450.

The provisions of the application'that the decedent understood and
agreed that only the officers of the home office of the de/endant company
had authority to determine whether or not a. policy should issue on any
application, that he agreed that there should be no.contract of insurance
until a policy should have been issued and delivered by the company,
and the first premium thereon paid, while he was living and in the
same condition of health described in the application, and that the state-
ments in the application were true, and were offered to the company as
a consideration for the contract, which should not: take effect until the
first premium should have been paid during his life and good health,
make conclusive this legal presumption, and establish the fact that by
the transaction of May 29, 1890, and the delivery of the application to
the local agent of the company, the decedent merely made a proposal to
become insured by the defendant company, which could not become a
contract™until it was accepted by the officers of . the defendant at the
‘home- office -in San Prancisco. Tayloe v. Insurance Co., 9 How. 390;
Jnsurance Co. v. Young’s Admi’ r, 23 Wall 85 108; Irmtmnce Co v. Ew-
ingy 927U 50877, 381, - .
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.. ‘There: is no room here for the application of the rule that.as to third
persons the power of the local agent of a corporation is sometimes mea-
gured, not hy his actual, but by his apparent, authority, because the
decedent in his application stated and agreed that he knew that no one
but ithe officers at the home office could accept his application or make
a-contract to insure him. That the application provided that the date

. of the policy should be June 1, 1890, when it also provided that all
policiés should be dated the first of some month, is immaterial, in view
of the fact that the decedent twice expressly stipulated in this application
that the contract of insurance should not take effect until the first pre-
mium was paid and the policy delivered during the life and good health
of the applicant. That the loéal agent agreed to take, or did take, $10
of the first premium of $69.90 in trade from decedent’s store in.no way
modified or affected the positive and clearly expressed terms of this pro-
posalsrelative to the time when, apd the condmons upon which, the
contract should take effect.

There'is no room for the application of the rule that, where the pre-
payment of the premium is a condition precedent to the delivery of a
policy, an agent authorized to collect it may sometimes give credit, and

" thereby: waive the condition, because the time never came when the
premium: was ‘due or payable, and no credit was given, no waiver made.
The death of Kendall on June 3, 1890, before. the application had
reached defendant’s home office, revoked his offer to become insured by
the defendant company, which was contained -in this application, and
-rendered the making of the proposed contract of jnsurance impossible.
An. offer is revoked by the death of the proposer, or by the death of the
party. to: whom the offer is made before acceptance. “The continuance
of ancoffer is in the nature of its constant repetition, which necessarily
requires some one capable of making a repetition. .Obviously, tbis can
no more beidone by a-dead man than a contract can in the first instance
be made:by a dead man.” Pratt v. Trustees, 93 Ill. 475, 479; Dickin-
son v. Dodds, L. R. 2 Ch. Div. 468, 475; Phipps v.- Jones, 20 Pa. St.
260, 264; Wallace v. .Townsend, 43 Ohio St. 537, 3 N. E. Rep. 601.

Conceding that the defendant could and did determine to accept the
application on June 7, 1890, one day after its receipt and four days after
the dedth:of Kendall, still such acceptance and the contract, if so made,
were void, because the life that was the subject-matter of the contract was
not then. in existerice. The first party to this proposed contract was
Kendall; the second, the defendant; the subject-matter of the contract,
Kendall’slife.:  The contract was not made, in any event, before June 7th,
when defendant’s medical director approved the application, and at that
:time the: fivst party to.it:was dead, and its subject-matter.did not exist.
Neither party would have knowingly made an insurance contract regard-
ing a life that: was not in being.: Parties make no .contract where the
thing . which they supposed to. exist, and the existence of which was in-
dispensablesto. the: making of their. contract, had no existence. Franklin
v. Long, 7 Gill. & J. 407, 419; Gibson v. Pelkie, 37 Mich. 380; Strick-



CLAFLIN 9. BENNETT. 693

land v. Turner, 7 Exch. 208, 219; -Couturier v, Hastie, 5 H. L. Cas. 673,
682; Clifford v. Watts, L. R. 5 C. P. 577; Hazard v. Insurance Co., 1
Sum. 218, 226; Insurance Co. v. Ewing, 92 U. 8. 381,

Conceding that the action of the medical director iri approving the
application on June T7th, in ignorance of the applicant’s death, was a
determination to accept the application by the defendant, still there was
no contract, because no notice of the acceptance of the application was
in any way communicated to the applicant or his representatives. The
acceptance of an offer not communicated to the proposer does not make
a contract. Jenness v. Iron Co., 53 Me. 20, 23; McCulloch v. Insurance
Co., 1 Pick. 278; Thayer v. Insurance Co., 10 Pick: 325, 331; Borland
v. Guffey, 1 Grant Cas. 394; Beckwith v. Cheever, 21 N. H. 41, 44; Dun-
can v. Heller, 13 8. C. 94, 96; White v. Corlies, 46 N. Y, 467. '

Conceding that the application was accepted on June 7, 1890, by the
defendant, it expressly provided that the contract of insurance should
take effect and be in force only upon compliance with three conditions
precedent, viz., that a policy should be delivered, that it should be de-
livered during the life and good health-of the applicant, and that the
premium should be paid when the policy was delivered. - These con-
ditions were never complied with. The vital, indispensable condition
was that the policy should be delivered and take effect during the life
and good health of the applicant; but that life-had ended, that applicant
was no Inore, and that condition could never be complied with, and
therefore the .contract could mever take effect. Eliason v. Henshaw, 4
Wheat. 227, 229; Carr v. Duval, 14 Pet. 77, 81. ‘ s

There is no view of the facts or the law under which it can be found
that there was a contract between the decedent and the defendant com-
pany in this case, and the decree below is affirmed, with costs.

CLAFLIN ¢ al. v. BENNETT ¢ al., (McCoy et al., Intervenei_s.)

(Circudt Court, N. D. Illinois. June 18, 1802.)

1, ATTORNEY AND CLIENT—FEES—LIEN ON JUDGMENT.

‘Where the amount due on a judgment recovered for the purchase price of prop
erty sold by plaintiff to defendant is paid into a court of equity for distribution,
plaintiff’s attorneys are entitled to receive therefrom the money due them from
plaintiff for meritorious services rendered by them to him in other suits growing
out of eaid purchase, where such services were rendered, with the expectation that
they would be paid for out of the proceeds of such judgment.

8 PARTNERSHIP—WBHAT CONSTITUTES ~EVIDENCE.

Proof that two men owned a ranch and herd of cattle jointly, that they managed
the ranch together, rendered accounts in their joint names, and referred to them-
selves as a company, is sufficient to show that they were copartners, although they
had no articles or agreement of copartnership.. A e

& SAMB—SETTLEMENT BETWEEN PARTNERS—RIGHTS 0F CREDITORS. )
. A settlement between copartners, which determines their respective interests in
& ce:otat;llzlx gn}rmg'rship fund, is conclusive as to the rights of their individual oredit-
ors" at fun . . A Lo - LoD



