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Unrrep States 9. Darres Mrurary Roan Co. # al.
(Circuit Court of Appeals, Ninth Circuit. July 18, 1892.)

1. BQUITY—PLEAS—REPLICATIONS—SUIT TO FORFEIT LAND GRANTS.

Act Cong. Feb. 25, 1867, granted certain lands to the state of Oregon to ald In the
construction of a military road, and authorized the sale of the lands on the certifi-
cate of the governor of the state that the road was completed. The state grapted
the lands to a road company, and thereafter the governorissued the required cer-
tificate, and the lands were sold. Subsequently, in pursuance of Act Cong. March
2, 1889, (25 St. at Large, 850,) s suit was brought to declare the forfeiture of the
lands on the ground that the road was never built as required by the act of con-
gress, and that the governor’s certificate was procured by fraud. Defendants filled
two pleas, supported by answer: (1) That the issuance of the certificate was with-
out any fraud on the part of the road company; and (2) that defendants wére bona
fide purchasers without notice of the alleged fraud. The circuit court held these
pleas suificient in law, and dismissed the bill. On appeal to the supreme court,
this Hecree was reversed, the court- holding that the government was entitled to

" file replications to the pleas, and saying that “congress intended a fulland legal in-

vestigation of the facts, and did not intend that the important interests involved .

should' be determined upon the untested allegations of the defendants.” Subse-
quently replications were filed to the pleas. Held, that the case was thereafter to
be tried on the issues raised by the pleas, and, if defendants were found to be
bonda fide purchasers, the bill should be dismissed, irrespective of the questions of
the building of the road, or of fraud in obtaining the governor’s certificate.

A SAaME—EVIDENCE—BoNA FipE PURCHASERS.

' Evidence that the governor’s certificate of the completion of the road was pro-
cured by fraud was inadmissible, when such fraud was notshown to have been com-
mitted by the road company or its grantees, or any one acting in its or their behalf,
or that either had any knowledge thereof. . :

3. LAXD GRANTS—FORFEITURE—EVIDENCE. R

The act of congress having determined that the lands might be sold on the gov-
ernor’s certificate of the completion of the road, and the subsequent act 6f 1874 (18
St. at Large, 80) having authorized the issuance of patents upon the same evi-
dence, bona fide purchasers from the road company had a right to rely on such cer-
tificate, and, in the absence of any fraud or notice of fraud, evidence that the road
was never in fact constructed as required by the act was immaterial, :

4. SAME—MILITARY ROAD—CERTIFICATE OF COMPLETION.

The act of 1867 provides that such lands may be sold in guantities not exceeding
80 sections, “when the governor of said state shall certify to the secretary of the
interior that 10 continuous miles of said road are completed, and 8o on, from time
to time, until said road shall be completed.” Held, that the fact that the govern-
or’lq dci%rtiﬁcate was not given until the whole road was completed did not affect its
validity.

85, BaME.

The certificate of the governor that he had “made a careful examination of the
said road since its completion, and that the same is built in all respects as required
by the above-recited acts,” was a sufticient certificate that the road had been “con-
struoted and completed.” - . ‘ :

‘6. SaME—BoNA FIDE PURCHASERS—NOTICE.

The fact that the governor’s certificate of the completion of the road was dated
only about eight months after the date of the state act granting the lands to the
road company was not sufficient to put a purchaser from.the road company on in-
quiry, since there was nothing to show that the work may not have been com-
menced before the date of such grant. .

4. SAME—DEED—BONA FIDE PURCHASERS.

In asuit by the United States to forfeit certain lands granted in aid of a military
road, defendants claimed to be bona fide purchasers under a deed which declared
that the road company “does hereby alien, release, grant, vbar%ain, sell, and convey”
to the grantee, “his heirs and assigns, the undivided one half of all the right, title,
and interest™ of the grantor “in and to all the lands lying and being in thé state of
Oregon, grantad or intended to be granted to the state of Oregon by the act of con-
gress approved July 2, 1864, * * "* gnd granted by the state of Qregon™ to the
grantor by Act Or. Oct. 24, 1864, “and the undivided one half of the right, title,
and interest” of the grantor “to said grant of land under the several acts aforesaid,
whether listed and approved or otherwise, also the undivided one half of all future
right, title, and interest, claim, property, and demand,” which the grantor “may
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at any time hereafter acquire to any lands by virtue of any further compliance with
the reqlmemants of said acts of congress, together with the hereditaments and ap-
purtenances; * * * to have and to hold the lands hereby granted unto” the
grantee, “hig heirs and assigns, forever.” Held, that this deed shows an intent to
grant the:lands themselves, and not mervely any interest which the grantor may
have therein, and hence that it is not & mere quitclaim, such as deprives the gran-
tee of the right to_rely upon the plea of un innocent purchase for value. U. S v.

California & Oregon’ Land Co., 42 Fed. Rep. 496, followed.

Appeal from tbé Circuit Court of the United States for the District of
Oregon. Affirmed.

F, P. Mays, U. 8. Atty., and A H. Tanner, for appellant.

James K. Kelly and A. L. Frazer, for appellees.

"Before GILBERT, Circuit Judge, and Hawrey and Morrow, District
Judges.:

HawiEy, District Judge. Thisisa bill in equity mstxtuted by the
United States, in pursuance of the act of congress of March 2, 1889, (25

‘U. 8. 8t 850 ,) to procure a decree of forfeiture of all lands granted by

congress to the state of Oregon to aid in the construction of a military
wagon road from Dalles city, on the Columbia river, to Ft. Boise, on
the Snake river, (14 U. S. St. p. 409,) on the ground that the terms
and conditions of the grant have not been' complied with, and that the
certificate of the governor of Oregon, upon which 'patents were issued
for a portion of said lands, was procured through fraud, The act grant-
ing said lands, among other things, provided:

*“That said road shall be constructed with such width, gradation, and
bridges a8 to permit of its regular use as a wagon road, and in such other
special manner as the state of Oregun may prescribe.” Section 3.

“That lands hereby granted to said: state shall be disposed of. only in the
following manner, that is to say:. When the governor of said state shall cer-
tify. 1o the secretary ot the interior that ten eontinuous miles of said road are
completed, then a quantity of the land hereby granted, not to exceed thirty sec-
tions; may be sold, and:sv on, from time to tiine, until said road shall be com-
pleted ; and, if said road is not completed within five years, no further sales
shall be made, and the lands remammg unsold shall revert to the United
Stdtes. ¥ Section &.

The legislature of the state of Oregon, on October 20, 1868, passed an
act granting the said lands to the Dalles Military Road Company, for the
same purpose, and upon the conditions and limitations prescnbed in
the ‘act of congress, 8t. Or. 1868, 3.

'On June 28, 1869, the governor of Oregon gave the followmg cer-
tificate:

L4, George L. Woods. govemor of the state of. Oregon, do hereby certify
tTw t this piat or map' of the Dalles military Toiad has been duly filed in my
c,a by the Dalles Military Road Company, aiil shows, in‘connection with the
puhln: surveys, as Tar as said puhhc surveys are. completed,. the location of the
lirie ot route as actually sarveyed, and upon which their réad is construeted,
in accondance with the 1‘eqmrements ‘of ah’act of congress approved Febru-
ary 25, 1867, entitled ¢ An gt granting tands. to the state of Oregon,. to aid in
ttre:vonstruction of -a mititary wagon road.frem:: Dalles city, on. the Columbia
river, to Ft. Boise, on the Snake river,’ and with the act of the legislative

-
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assembly of the state of Qregon approved Oectober 20, 1868, entitled ¢ An act
donating certain lands to Dalles Military Road Company. X further certify
that I have made a careful examination of said read since its completlon, and
that the sameé is built in all respects as requlred by the said above-recited acts,
and that said road is dccepted LA ' Gro. L. Woops.”

. On May.31, 1876, the Dalles Military. Road Company sold and con-
veyed the lands granted by said acts of congress and the state of Oregon
to Edward Martin for the sum of $125,000. The deed conveying, this
land was a bargain and sale-deed. By divers deeds of like character,
by and through various. other parties, the lands were thereaiter con-
veyed to the defendant the Eastern Oregon -Land Company.

In October, 1889, the circuit court, in considering the exceptions of
defendants to certain portions of the bill, properly held (1) that the
acts of congress and of the state of Oregon constituted the entire statu-
tory contract with the Dalles Military Road Company, and that the
statute of Oregon approved October 14, 1862, relative to the construe-
tion of roads by private:corporations, having been passed without any
reference to this specific grant, did not in any manner affect the question
as lo whether or not the road had been constructed in the manner and
within the time prescribed by the act of congress; '(2) that there not be-
ing anything in either of the acts granting this land requiring the road
company, or any person. claiming under it, to maintain the road after it
had been ¢ompleted and accepted by the government in accordance with
the provisions of said acts, without any fraud, or notice of any fraud, to
vitiate the acceptance, the rights of the Dalles Military Road Company,
and those claiming under it, vested irrevocably upon such acceptance
against the United States. U 8. v. Dalles Military Road Co., 40 Fed.
Rep. 114,

The defendants Henarie; Martin, and the Eastern Oregon Land Com-
pany, by leave of the court, filed two pleas to the bill, supported by an
answer: (1) That the issuance of the certificate ‘of the completion of
the road by the governor was without any false or fraudulent repre-
sentation on the part of the Dalles Military Road Company, or any one
in its interest or behalf; (2) that the defendants purchased the lands in
question in good faith, for a valuable: consideration, without notice of
any fraud.  These pleas were set down for argument as to their suffi-
ciency. ' The court held that both pleas were sufficient in law, and dis-
missed the bill, without giving the United States, as complamant any
opportunity to reply U. 8. v. Dalles Military Road Co., 41 Fed. Rep
493. An appeal was thereupon taken to the supreme court of the
United States, and the court, after giving a detailed statement of the
facts and discussing certain features of the case, said that “the decree
must be reversed in so far as it dismisses the bill, and the case be re-
manded to the circuit court, with a direction to allow the plaintiff to re-
ply to, and join issue on, the pleas.” U. 8. v, Dalles Military Road Co.,
140 U. 8. 599,11 Sup. Ct. Rep. 988. -

“When the case came back a decree was regularly entered as directed
by the supreme court, and, in due time, replications to said pleas were
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filed. Thereafter, by leave of the court, both pleas were amended by

setting out more specifically the facts tpon which said pleas were based.
The first alleges, among other things, that the governor of Oregon, “with-
out any false or fraudulent representations having at any time been made
to him by the officers, stockholders, or agents of the Dalles Military
Road Company, or any other person or persons in its or their interest,
and without any one or more of them having falsely or fraudulently in-

‘duced:him to certify that the road’ of said company was constructed in

accordance with law, on the 23d day of June, 1869, issued in favor of
said ¢ompany” the certificate heretofore quoted in full. It further al-
leges the sale of the road to'Edward Martin for a valuable consideration,
and from Edward Martin-and .others to the Eastern Oregon Land Com-
pany.. The second plea sets out the issuance of the certificate by the
governor} the withdrawal from sale of the lands by the commissioner of
the genéral land. office on the 18th of September, 1869; the act of con-
gress approved June 18, 1874, “authorizing the issuance of patents for
la?d‘s' granted to the state of Oregon in certain cases,” (18 St. U. 8. p. 80;)
alleges; i Do ‘ :

_#That Edward ‘Martixi; ﬂ,“ep a resident of San Francisco, in the state of
Californja, placing confidénce in the truth of the certificate of the governor
of the'state of Oregon % ®U % that thesaid road had been duly constructed
deeording to the requirements of the said act of congress; * * * - and also
placing confidence in the order of the commissioner of the general land office,
¥ % % .withdrawing the ;spid lands from sale in favor of the Dalles Mili-
tary Road Company; andalso believing that thesaid act of congress approved
June 18, 1874, would be earried into effect by issuance of patents to Dalles
Military Road ‘Company for all of said lands,—did, on the 81st day of May,
1876, purchase in good faith, for a valuable consideration, % * * all the
lands embraced in the grant to said company, except such portions thereof as
had’ béen previously sold by it; that previous to the time of paying the sum
of $125,000 purchase money, and receiving said deed, the said Edward Mar-
tin had no notice of any failure on partof the Dalles Military Road Company
to constrict and complete the said road, in accordance with the requirements
of said act of congress apptoved February 25, 1867, and he had no reason to
believe that the same was not constructed in accordance with the said act of
congress, but, on the contrary, he was informed and believed that said road
had been constructed with sueh width, gradation, and bridges as to permit of
its regular use as & wagon road; that thereupon the said Edward Martin be-
came and. was the bona fide purchaser, for a valuable consideration, of all
said lands then owned by the Dalles Military Road Company, which were then
conveyed to'him by said corporation.” B

The pleathen alleges the sale of certain interests in said lands, and the

‘various mesne conveyaneesmade at different times without notice of any

fraud, and that the Eastern Oregon Land ‘Company now holds the legal
title to all the said lands granted by the act of congress, except such as
have heretofore been sold to other parties. :

When the case; upon these pleas, was called before the examiner, the
United States introduced a witness, by whom they offered to .prove that
the road had not béen constructed or completed as required by law.
The defendants objected to this charaeter of testimony, upon the ground
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that, the burden of proof to establish the truth of the pleas being on the
defendants, they should first be allowed to introduce their testimony,
and upon the further ground that testimony as to the construction or
nonconstruction of the road was not pertinent to the issues raised by the
pleas and replication. The objection, having been certified to the court,
was sustained. After the testimony for the defendants was completed,
the United States again offered to prove that the road had never been
constructed, and that the certificate of the governor, certifying to its
completion, was procured by fraud and false representations. Defend-
ants thereupon objected to any testimony being given as to the noncon-
struction of the road, on the ground that it was immaterial, and not per-
tinent to any issues raised by the pleas, and objecled to any testimony
offered as to fraud and false representations being used to procure the
governor’s certificate, for these reasons, unless it was first shown, or was
intended to be shown, that the fraud or false representations were made
or used by the defendant the Dalles Military Road Company, its officers,
stockholders, or agents, or by some one for it or in its behalf. These
objections were likewise sustained by the court.

The Dalles Military Road Company and James K. Kelly, its presi-
dent, and C. N. Thornbury, its secretary, on October 25, 1889, filed
their separate answer to each and every paragraph of the bill. and there—
in alleged that the road was constructed, in all respects, as required by
law, without any fraud, and gave at great length the particular manner
and time of its construction and completion. They affirmatively allege,
among many other things, that in March, 1869, the Dalles Military Road
Company “had a continuous road from Dalles city, on the Columbia
river, to Ft. Boise, on the Snake river, over which teams of eight or ten
horses or mules or five yoke of oxen could and did pass over the entire
length of said road, * * * hauling as much as five tons of freight
at a load; that it was constructed with such width, gradation, and bridges
as to permit of its regular use as a wagon road;” that the governor of
Oregon at the time of the execution of his certificate well knew from an
examination made by him, “and by good and sufficient proof from reli-
able persons examined by him, that the said road was constructed inall
‘respects as required by the act of congress,” and was fairly accepted by
him; that the road was so constructed as to permit the transportation of
property, troops, and mails of the United States over the same, and
* ¥ X waggo used when said road was accepted by the governor.”
No replication was ever filed to this answer, and on November 27, 1891,
the court, upon motion of defendants’ counsel, dismissed the bill as to
said defendants, under the provisions of equity rules 61 and 66, for failure
of complainant to file a replication. Thereafter complainant moved the
court to set aside said order of dismissal, on the ground, among others,
that the reply filed to the pleas of the other defendants was a sufficient
replication to said answer, and, if not, that leave be granted to file a
replication nunc pro tunc, which motion was denied. On December 7,
1891, the pleas of the defendants the Eastern Oregon Land Company,
Henarie, and Martin came up for hearing, and the court held that the
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pléns: were :sustained ' by the evidénte, and dismissed the bill as to said
defendants. - - From:the orders of the court dlsmlssmg the hlll complam-
ant appeals to this court: .. - it di.

.'This 'ease in nearly all of its: esqentual features presents preelsely the
samie questibna-that ‘were decided by ‘this court in U. S..¥.; California &
OrejpoyiLand. Co. ;.49 Fed: ‘Rep. 496, and upon the vauthorit'y’of that case
the judgment of the circuit court:should be affirmed. -But inasmuch as
the *questieris»involved are claimed. to' be of vital importance to many
the: landexgranted are Jocated amdlat whose instance: the guthority of
eongress 'was .bbtained to institute ithis. suit, as well asof great .interest
to:the ipartiesto’ the snit, we haveldeemed it proper to-more fully state
the facts;.and.to’ again veview, mioradn-detail, some of the various legal
propositions that have been so ably-and thoroughly: discussed bylthe
respective ‘counsel .in- both casesi: iThere is really but:one question in-
volved in:thig cage; viz.;«@ate the pléas sustained by the evidenee? ~Itis,
however, contended. ‘that:the act:of congress authorizing:this suit to be
brought required a full and conmiplete investigation of all the facts pre-
sented -by, thHe bill, and that the decision of the supreme court in this
cage rewgmzed that. nght when 1t reversed the deelslon of the cu:cult
eourt, ... fl wl

Tt is: tme that the act of congress au“chonzed the sult to be brought-r—
“To' determine “the questlmls of the 'reasonable and proper completion -of
said roads in'actordance with the termisof the granting acts, either in whole
or in part; the legal effect of the severd¥ certificates of the governors of the
state of Oregon of the completion of said roads, and -the.right of resumption
of such granted ldnds by the United. btates, and to obtain Judgments, which
thé courl'is hereby a.uthorlzed to render, decIarJng forfelted to the United
States all'such lands w “*% ~which were not cdonstructed in accordance
with reqmrements of-the granting acts; and setting aside patents which have
issued for any-suchlands, saving and preserving the rights of all bona fids
purchpsers of either of ‘sdid. grants; or jof-any portion ot said grants, for.a
valuable consideration, if apy such there’be ? 25 8. U. 8. p. 851.

“The ob_]ect of this act Wi to have a hearmty in the courts upon all
the legal issues that mlght l.')e presented by the pleadmgs As was said
by the supreme court:

B (31 man'fest that, although the act says that ‘spits are to be tried and
adjudicaled in hke anttr and by the same principiés and rules of juris-
prudence- as othér suits'in’ equity, congress intended & full and legal in-
vestigation of the facts, and did not infend ‘that the important interests
involved: shonld:-be determined upon the untested allegations of the defend-
gg;a ? U 8V, Dmllea Mui;avy Rogd Co,, 140 U. 8. 681, 11 Sup. Ct. Rep.

‘The issues ransed byﬂther.pleas should be tried. The United States
was entitled to Aile ‘a:replication -thereto; was entitled to have: all the
facts having any legitimate'bearing upon. the truth.or falsity of the pleas
deterinined by the courts; and the court erred in dismissing ithe’ bill
without allowing the United States: tothave such a hearing. The deci~
sion’ of the ‘supreme court is unguestionably correct, and it has been
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strictly followed by the circuit court in this case. The merits of the pleas
have been investigated. - The decision of the supreme court recogrized
the sufficiency and validity of the pleas This is manifest from the
language of the opinion: Co

- “We are of opinion that the eircuit court erred in not permitting the
Plaintiffs to reply to the pleas. and in dismissing the bill absolutely. It is
proyided by. rule 33 of the rules of practice in equity that the plaintiff may
set down a plea to be argued, or may take issue upon it. This does not
mean that the plaintiff is (o make thereby such a conclusive election that, if
he sets down the plea to be argued, and it is sustained on the argument, te
cannot afterwards take issueon it. By rule 34, on the overruling of a plea
on hearing, the defendant has a right to answer the bill. The object of
having a plea set down for hearing i8 to induce the presentation to the court,
88 a question of law, of the matters.set up in the plea, so that, assum-
ing these matters to be true in point of fact, the whole controversy may,
perhaps, be determined as a question of Jaw. * * * Various matters
-of fact are alleged in the pleas, which the plaintiffs have a right to contro-
vert, such as that there were no fraudulent representations made to the gov-
ernor; that he made the certificate without any fraud on his part; that Mar-
tin was a bona fide purchaser for a valuable consideration, without notice;
that Henarie was likewise; and that the subsequent grantees were such bonag
Jide purchasers.” 140 U. 8. 616, 617, 11 Sup. Ct. Rep. 988.

The cases were sent back to be tried upon the issues raised by the
pleas. If the plea of being bona fide purchasers was found good, then
the bill should be dismissed. If, under the facts, it was found to be
untrue, then the parties would still have the opportunity to try the case
upon the other allegations of the bill and answer, and have it deter-
mined whether or not the road was in fact built: as required by law.
‘This is in accordance with- the plain provisions of the act of congress,
and: of the language used by the supreme court with reference thereto.
Are the pleas sustained by the evidence? Before reviewing the. evi-
dence, several preliminary questions, discussed by counsel, will be dis-
posed of.

Is the certificate of the governor defective? Does it comply with the
provisions of the act of congress? Did the court err in excluding the
evidence offered by the United States to show that the certificate was
obtained by fraud? Are the subsequent purchasers charged with any
notice by any of the conditions in the various acts of congress or of the
state of Oregon? Are the deeds conveying the land to the subsequent
purchasers of such a character as to allow them to rely upon their plea
of being bona fide purchasers for value? The act of congress does not
prescribe any particular form in which the govemor’s certificate shall
be issued:

“When the governor of the state shall certlfy * * % that any ten con-
tinuous miles of the said road are completed, then another quantity of land
hereby granted, not exceeding thirty sections, may be sold, and so on, from
time to time, until the said road is completed.”

The fact that the governor’s certificate was not given upon the com-
pletion of each section of 10 miles does not affect its validity. The
corporation defendant might have required the governor to examine and
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certify to:the completion of each 10 miles of the road as it progressed,
so a8:to-enable it to get certain lands, from the sale of which they might
obtain sufficient means to build other sections of the road, but it cer-
tainly lost no rights by waiting until the road was fully completed for
the entire distance. It would be manifestly unjust to hold that the
parties completing the road ‘with.their own means could not be entitled
to the benefits of the grant, because the act stated that the lands should
only b ‘disposed of as'provided in the act upon the completion of each
10 'miles, and that the granted lands “shall be exclusively applied to
the;censtruction of said..road, and to no other purpose, and shall be dis-
posed of only as the work: progresses.” If an owner of a town lot should
make a Contract with a cohtractor to construct a building upon said lot,
and agree to make payments every 30 days as the work progressed
said payments to be made upon the certificate of a supervising archi-
tect that a certain amount of materials had been used or labor per-
formed, and that the amount of the payments should only be used for
the purpose of paying for:the materials and for the labor, and that after
such contract was entered into the contractor bought and paid for all
the materials, and paid for thelabor, and made no demand for payment
until the building was fully completed according to the contract, would
the courts entertain a defense of the owner of the lot that nothmg was
due, because the payments were only to be made as provided for in the
contract, and the certificate of the architeet only set forth the fact that
the building had been completed as reqmred by thecontract? Certainly
not. A bare statement of-the facts is a sufficient answer to the argu-
ment .of counsel. - It is absolutely devoid of merit. It is claimed that
the language of the certificate of the governor, that he has “made a care-
ful examinsition of the said road sinceits completion, and that the same
is built in all respects as- required by the above-recited acts, and that
said ‘road - is -accepted,” is not in compliance of 'the act of congress of
June 18, 1874, in that it does not certify that the road has been “con-
structed and completed ? o

The 'certificate of the governor in thls respect is not defective. It
would 'be ‘a- play upon words; a reliance upon form instead of sub-
stance as to the meaning of words, to hold that the use of the word
“built,” as used in the certificate, is not equivalent to the word “con-
structed,” as used in theact of congress, and, in this connection, it is
difficult to see how it can with any degree of consistency be claimed
that the certificate of the governor does not show that the road had been
completed. How could he have certified that he examined the road
“since its completion,” and that the same was built in all respects as re-
quired by law, unless it was constructed and completed as required by
the act of congress?
" The certificate substantially conforms to all the requirements of the acts
of congress. Another alleged suspicious circumstance is mentioned and
relied vupon by cotinsel. The statute of Oregon granting this land was ap-
proved October 20,1868, and the certificate of the governor was made July
28,1869. Thisshort period of time is said to be such a striking thing that
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it could not have “escaped the attention of the purchasers if, as they
claim, they relied upon it when they made the purchase.” Our atten-
tion has not been called to any provision in any of the acts prohibiting
any work being done by anybody upon the road until after the grant is
made to some person or corporation by the state of Oregon. The cer-
tificate of the governor does not state that the road was built in eight
months,~—the time intervening after the lands were granted by the state
before the certificate was given. For aught that appears in the acts of
congress, the act of Oregon, or the certificate of the governor, the road
might have been fully constructed and completed before the last-men-
tioned act was passed, and, if this were true, it would not affect the va-
lidity of the grants, or of the certificate of the governor. Whatever
the facts may be, it is enough to say that the purchasers were not put
upon .any notice to ascertain at what particular time, or within what
particular time, the road was built. The governor's certificate being
valid and sufficient upon its face, did the court err in excluding the evi-
dence offered to show that it was obtained by misrepresentation and
fraud? No objection was made to any evidence which the United States
might offer to show that any fraud was committed by the Dalles Mili-
tary Road Company, its officers, stockholders, or agents, or by any per-
son in its or their behalf. No offer was made to make any such proof.
It was not proposed by the United States to in any manner connect the
Dalles Military Road Company, or any of the other defendants, with any
fraud or misrepresentation, or to show that it, or they, or either of them,
had any knowledge or notice of any fraud in this respect. What was
the use of taking up the time of the court, or its officers, in faking tes-
timony that was wholly aud manifestly irrelevant to any issue in the
case? The defendants could not be held responsible for any fraud or
misrepresentation committed by others, if any was committed by any-
body, unless it was proposed to show that they had knowledge thereof,
or were in some manner legally bound thereby. The objection to the
evidence as offered was properly sustained.

The court did not err in excluding the testimony offered by the United
States to show that the road had never been built as required by the act
of congress, The answer to the argument of counsel is found in the act
of congress granting the lands. This act declared what should be con-
gidered conclusive evidence as to the building and completion of the
road. The purchasers had the right to rely upon such evidence, and
to act upon it, if there was no fraud, or no notice of any frand, upon
their part, What further facts were legally necessary for them to in-
quire into? The act itself declared, designated, and determined the
kind, character, and nature of the proof that would be sufficient to es-
tablish the fact of the construction and completion of the road.

In 1874, five years after the certificate of the governor was given,
congress passed an act which, after reciting the facts that certain lands
had been theretofore granted by congress to the state of Oregon to aid
in the construction of certain military roads in said state, and that there
-existed no law for the issuing of formal patents for said lands, provided:
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. %That in all.0ases when the roads,4n aid.of the congbructivn of wnich. said
lands were granted, are shown by the cartificate of the governor of the state
of. Oregon, as in sa1d acts prov1dea to have been constructed and completed

patents fop -safd 1dnds shall is;shq ti 'dus form to the strxte ‘of Oregon as fast 'as
the samie shall,; under said grafits, be:selected and’ cettified, unless the state
of Oregon shull by publie det:have transferred its interests in-said lands to

any corporation or corporations, in:which case the:patents shall issue from
the general land office to such corporation or corporations.” 18>t. U. 8, p. 80.

All‘that was required by this act was the fuct that the governor of
Oregon had issued a certificate that the road had: been' constructed and
cmnpleted as in said acts prov1ded The wisdom of such a provision is
not the’ subject ‘of discussion.' Congress created the witness, and' de-
clared that his testimony, in‘ the‘shape of a certificate; would be sufficient
evidence that the road had been'built. When this proof was presented

4t furnished all the testimony which' reasonable, - prudent, and careful
‘business men, acting in'good faith, without any knowledge or notice of

any fraud, were required to' 'examine. Congress authorized patents to
issue upon such’ proofs, and the officers of the government of the United

- States, prior to! the sale of the lands to the defendants in the pleas, had

isstied patents upon such proofs to & portion of the lands specified in
the grants. In the light of all these facts, the purchasers certainly had
the right to rely upon the good faith -of the government of the United
Slates, and to act upon the eértificate, and repose confidence in the truth
of the: facts therein stated, and were not required to go behind such
proofs, and: personally inspect and examine ‘the road to see whether -or
not said certificate was false before purchasing the lands. There is no
evidence in ‘this case tending, in"the slightest degree, to show that the
purchasers had ‘designedly abstained from making dny inquiry as to the
construction and completion of the road, for the purpose of avoiding any
iriformation’ or knowledge. The authormes cited: by appellants, touch-
ing the responsibility of parties under such c1rcumstances, have no ap-
phcuhon whatever to the facts of this case.’ *

It is argued here, as it was in U. 8. v. California &: Oregon Land Co.,
supra, that the deed {rom the Dalles Military Road Company to Martin
‘was a quitclaim deed, and for that reason the defenidants were put upon
inquiry as to the title, and' are not entitled to maintain their pleas of
being bona fide purchasers for value. The facts do not support the ar-
gument of counsel. - The deed, as we have already said, was a bargain

. and sale deed, reciting that:

“The company, in consideration of the sum of $125 000, to it in hand paid,
has granted, bargained, and sold, released and conveygd, and by these presents

‘it ‘does grant, bargain, sell, release, and convey, unto the said party of the

second part, his heirs and assigns, all the lands lying and being in the state
of Oregon, granted or intended to be granted to said state by act of congress
approved Febroary 25, A, D, 1867, * * * and ghe right to a patent or
patents for said lands granted to said party of the ‘first part by act of congress

‘approved June 18,1874, *  * ‘* \which said lands were granted * * *
‘by the state of Oregon to the said Dilles Militdry Road Company,  * * %

which said several acts are hereby made part hereof, and all the right, title,
and interest acquired, or to be acquired, by the party of the first part, under
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the said several acts hereinbefore referred to, or either of them; ® * '* jt
béing the intention of the party of the fArst part to convey, ‘and it does hereby
convey, to the party of the second part, the said lands; * * * to have
and to hold the lands heréby granted, dnd every part and parcel thereof,. unto
the said party of the second parl;, his heirs aud ‘assigns, fmever » o

There is nothmg in the form or language of this deed to: 1mply , in the
slightest. degree,-that..the conveyance was only of the speculative right,
title, and interest of the corporation. The other deeds to the other de-
fendants are of the. same character.. It is, in this connection, claimed
that, because Martin first procured the shares of stock of the corporation
before the'déed was executed, no consideration was paid for the ‘deed,
and that for this reason‘the defendants are not bona Jfide purchasers. The
truth is, ag shown by the testimony, that Martin, acting under the ad-
vice of counsel, procured the legal title to.the stock of the corparation,
as.well as.a -deed direct from the corporation, for the purpose of pre-
ventlng any question as to the validity of the title'to the lands. ' There
is nothing in'the deed, nor in the mannér in which it was obtained, nor
in any of the facts relatmg to the purchase, which legally depnves the
defendants, or either of them, from asserting or maintaining their
rights under the plea of being bona fide purchasers for value.

The testimony clearly shows.that full value was paid for the.lands;
that before the purchase was made an abstract of title was prepared by
competént persons, and the opinions of able attorneys as to the validity
of the title procured; that every precautlon as ordinarily exercised by
cautious, careful, and prudent men, was pbserved, in order to ascertain
whether the title was valid; .that. nelther Martin, nor either of the other
purchasers, had any knowledge ‘notice, orsuggestion, of any kind, char-
acter, or nature whatever, that the road had not:been constructed or.com-
pleted as required by the acts of congress, or of the act of the state of
Oregon, or that there was any fraud in obtaining the governor’s certifi-
cate that it was so constructed and completed; that no notice was given
or claim made to them, or either of them, or to any person, to their knowl-
edge, that the Umted States, or any person or corporation except the
Dalles Military Road Company and its grantees, had any claim or own-
ership to the lands, or any part thereof. Every living witness who was
in any way or manner connected with the sale or purchase of the prop-
erty, or was in a position to. have known the facts, was examined by the
defendants. - No offer was made to contradict their testimony. C. N.
Thornbury, who was secretary of the Dalles Military Road Company at
the time the deed was made to Martin, and an old resident of The Dalles,
testified that there had not been at the time of the sale any public talk
or claim of fraud in the matter of the governor’s certificate of the con-
struction of the road, to his knowledge, and that he would have been
likely to have heard of it if there had been any such talk; that he had
not at that time, or at any time prior thereto,: ever heard - that any one
questioned the validity of the title of the Dalles Military Road Company,
or that there was any suspicion of fraud in procuring the governor’s cer-
tificate, or in any of the transactions of the company. The testimony
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of Williani Grant, who was secretary of the company prior to Thornbury,
and had lived in 'the’ state of Oregon for over 30 years, and at Grant, Or.,
withiin 10 miles of the land grant, for 14 years, is to the same offect. P.
J. Martm, who acted as. the agent of his brother Edward Martin. and
Mr. Phelan in making the purchase, testified fully in regard to all the
. transactions with the corporation and its stockholders. - The following
questions and answers illustrate the ‘general character of ‘his testimony:

“Question. Mr. Martin, prior to the time and at the time of your purchase
of these lands for your brother and Mr. Phelan, as you have narrated, had you
heard any claim or assertion that there was fraud in the construction of the
Dalles military road, or in procuring the governor’s certificate that the same
had been constructed, or in procuring the president of the United States to
patent part of these lands, or the secretary of the interior to list the same,
or had you any information that would ‘lead you to believe or suspect that
there had beenfraud in any of these acts? Answer. None whatever. I never
heard anything against the title, or anything different at the time, and I cer-
tainly must have heard of. it if there wasany such report abroad ; I never heard
anything going about, or anything against the title. * * * @, At the time
you aucquired this interest, did you have any knowledge or information that
would lead you to ‘bélieve there was fraud in the construetion of this road,
or in procuring the governor's certificate ? 4. Why, certainly not, or I would
not have paid'my coin for it. * * * @, Now, you may state if, at any
time this property was transferred to the Eastern Oregon Land Company, any
of the incorporators of that company, or the stockholders therein, to your
knowledge, had any information of any fraud in the construction of this road,
or in the procuring of the governor’s certificate of completion of the road, or
in procuring the listing % the lands by the secretary of the interior, or the
issuing of patents on the' part of the same by the president of the United
States, or any fraud whateéver connected with the busmess A. None what-
ever, that I ever heard of, near or remote,”

Edward Martin is dead. - James Phelan’s test1mony, and that of every
other living witness who had anything to do with the transaction, is to
the same effect. * It therefore affirmatively appears that the defense of
bona, fide purchasers was established by competent ‘dnd sufficient evi-
dence, under the general rules of equity practice, and the saving clause
in the act of congress, authorizing the commencement and trial of this
and other causes.:

It is appatent that it would have been an. 1d1e, uceless, and expensive
waste of time and means to have goné'into the inquiry as to whether each
and every mile of the 330 miles of road, or of any “part of it, had ever
been constructed or completed. That fact was wholly immaterial to the
truth or falsity of the pleas. The question as asked and the offers
as made by counsel for the United States were Wholly irrelevant to
any issue raised by the pleas. The court did not err in sustaining the
objections of defendants thereto. In view of these conclusions, it is im-
material whether the court erred in refusing to allow the complainant to
reply to the answer of the Dalles Military Road Company, or in dismissing
the bill as to it.  The judgment of the circuit court is affirmed.
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Wise et al. v. JEFFERIS,

(Cireutt Cour: of Appeals, Ninth Circuit. July 18, 1893.)

3 WroNGruL ATTACHMENT—REMEDIERR—REPLEVIN.

One whose property has been wrongfully seized under a writ of attachment, to
which he is a stranger, is not confined to an action on the official bond of the sheriff,
but may bring an action of replevin against him individually.

A BaME—DEFENSES.

In an action against a sheriff to recover goods, or the value thereof, taken by him
under a writ of attachment from the possession of a stranger to the writ, the fact
that he has subsequently turned them over to a receiver, in accordance with an or-
der of court made in a third suit, to which plaintiff was not a party, is immaterial,
since his liability arose at the time of wrongful seizure, and was not affected by
the subsequent disposition of the goods,

8, BAME--PLEADINGS AND EVIDENCE.

In replevin against a sheriff for the wrongful attachment of goods held by plain-
tiff’s agent under a bill of sale given by the person against whom the attachment
was directed, as security for debt, the sheriff cannot prove that the bill of sale was
made for the purpose of defrauding other creditors, when the only fraud averred
in the answer was that the agent used the bill of sale, after its execution, falsely
and fraudulently, for the purpose of gaining a secret advantage over other credit-
ors of the seller.

4 SaME—DEPENSES.

If the allegation of fraud by the agent were admitted to be true, the sheriff could
not justify under the writ, however regular, without showing that he had first
made a tender of the sum due plaintiff from the common debtor, as required by
Comp. St. Mont., § 1546, :

8§ BAME—~PLEADING—AMENDMENT—NEW CAUSE OF ACTION,

In replevin in a federal court defendant pleaded in justification that he wasa
sheriff, and took the goods under an attachment issued by a state court. At the
close of plaintiffs’ evidence, defendant moved the court to direct a verdict for him.
This was denied, and plaintiffs thereupon obtained leave to amend their replication
80 as to allege that the suit in which the attachment issued was determined, the

judiment satisfied, and the property disposed of long prior to the cornmencement
of the present suit; and proofs were thereafter given by both parties. Held, that
the amendment did not set up a new cause of action, but was merely an additional
replication to the new matter pleaded in the answer, and its allowance wag within
the court’s discretion.

In Error to the Circuit Court of the United States for the District of
Montana.

At Law. Action by Maurice Wise and others against Charles M. Jef-
feris to recover certain goods, or the value thereof. Verdict and judg-
ment for plaintiffs. Defendant brings error. Affirmed.

.Toole & Wallace and W. 8. Wood, for plaintiff in error,

Cullen, Sanders & Shelton, F. M. Dudley, and E. W. McGraw, for de-
fendants in error.

Before Gireert, Circuit Judge, and Deapy and Hawrry, District
Judges.

Hawiry, District Judge., This suit was commenced in the United
Btates circuit court of Montana, on the 22d day of October, 1890, for
the recovery of the possession of certain goods and personal property, or
for the value thereof in case a delivery could not be had. The cause
was tried before a jury, and a verdict found in favor of the plaintiffs.

It appears from the record that on the 18th of March, 1889, and prior
thereto, J. E. Landsman, as the successor of Landsman & Co., was con.
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