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BLEWETT v.-Front S1. CABLE RY. CoOM

Front St. CaBLE RY. Co. v. BLEWETT.

(Clrcuit Court of Appeals, Ninth Circuit. July 18, 189%.)

& BOXDS—ACTION YOR PENALTY—MEASURE OF DAMAGES.

A bond executed by defendant to plaintiff, in a penalty equal to the value of cer-
tain lands conveyed by plaintiff on the same date, recited that the land was
conveyed to an “assignee” of defendant as a part of & bonus given to secure the
building of a certain cable railroad, and was conditioned for the construction of
the road. The road was not built, and the bond was sued on. Held, that the
whole genalty could be recovered, as the value of the property was a proper meas-
ure of damages for the breach of the contract. 49 Fed. Rep. 126, affirmed. :

9. BAME—INTEREST-—~WHEN ALLOWABLE. .

‘Where the damages equal or exceed the penalty of the bond, the rule is in favor
of allowing interest from and after the date of the breach; but as the lote were
wholly unproductive, yieldirg no incoms, and this fact was expressly taken into

-consideration by the court in digallowing interest, its ﬁndinﬁewas in the nature of
the verdict of ajury, and should not be disturbed. 49 Fed. Rep. 126, affirmed.

8. ParoL EviDENCE TO VARY WRITING. .

Parol evidence was not admissible to show that the deed which was delivered to
and purported. to vest the title unconditionally in the assignee was not to take
effect it the road was not built on account of failure to secure additional bonus. 49
Fed: Rep. 126, affirmed.

4. PLEADING—AMENDMENTS—DISCRETION OF COURT.

: Deféndant having set up such parol agreement in his answer, the court sus-
.tained a-demurrer thereto, and at the trial allowed plaintiff to amend his com-
‘plaint by alleging that the sole consideration for the conveyance was the bond, and
the sole cousideration for the bond was the conveyance. Held, that this amend-
ment was within the court’s discretion, not being variant from the recitals of the
 bong, and could not have prejudiced defendant, as the evidence admitted in sup-
ort thereof could properly have been admitted under the allegations of the plead-

ngs before the amendment. .

Cross Errors to the Circuit Court of the United States for the District
of Washington, Northern Division. -

Action by Xdward Blewett against the Front Street Cable Railway
Company on & penal bond. Jury waived, and trial to the court. Find-
ings and judgment for plaintiff for the amount of the penalty, without
interest. 49 Fed. Rep. 126. Both parties bring error. Affirmed.

Burke, Shepard & Woods,. (Thomus R. Shepard, of counsel,) for plaintiff.

Hughes, Hastings & Stedman, (C. C. Hughes, of counsel,) for defendant.

Before McCKEnNA and GiiBerrT, Circuit Judges, and Drapy, District
Judge. ‘

GILBERT, Circuit Judge. This is a writ of error to the circuit court
for the state of Washington. HEdward Blewett, the plaintiff, brought an
action against the defendant to recover upon breach of a bond. The
complaint alleges that on November 23, 1889, the defendant executed
to plaintiff a bond in the penal sum of $18,000, upon the condition fol-
lowing: , :

“The condition of the foregoing obligation is such that whereas, the said
Edward Blewett has granted and conveyed to Jacob Furth, assignee of the
Front Street Cable Railway Company, the following described property, [de-
scribing certain lots,] heretofore deeded to Jacob Furth as a part of a bonus
“given to-secure the building of the cable Toad hereinafter mentioned: Now,
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therefore, if the North Seattle Cable Railway Company, a corporation organized
and existing under the 1gws of tha stude-of Washington, itasuccessors and as-
signs, shall, within ten (10) months from the date of these presents, construct,
ready for operation, a doqble-trapk cable railway of the same gauge as the
railway of the Froht: Stress Shblo- ‘Railwdy Company, and operate cars both
ways thereon, from the present terminus, [describing the line of road to be
built,] then:this obligationshall be void, otherwise 'te: be and remain in full
force and effect.”

The..complaint further' alleges that.c Qn the same date two deeds were
dehvered from’ the plaintiff ‘to-Jacob Furth; ‘the agsignee of defendant,
conveying the lots mentioned ih the bond for an aggregate consideration
recited therein:of $18,000, and that there has been a total breach of
the ‘condifion of the’ bond by the defendant, to the plaintiff’s damage in
the sum of $18,000, with interest from September 24, 1890, and costs.

““The angwer, after denying‘ ‘cttain, ‘portions of ‘the complamt but ad-
mitting the exeeution and- dellvery of .the bond and the deeds, proceeds
to set up an’ aﬂhmatx»‘e 'défense in substance a8 follows: That on or
about November 1, 1889, the plamtlﬁ' to induce defendant to con-
struct ' the-cable raﬂway inéntloned ‘in 'the bond and for the benefit of
plaintiffs’ property, . proposed . that if defendant would construct said
railway he would, as a bonus for the construction of the same and an
mducement for, the operation thefedf, donate to defendant the lots men-
tioned. in the bond but -that it was understood-and agreed that, if a
sufficient. subsidy. could n¢t ‘He obtained to warrant the ¢onstruction of
the road, the same would. not-be constructed, plaintiff would donate the
lots mentxoned, and that in pursuance of such agreement the plaintiff
executed the deeds and delivered the same to Jacob Furth, under the

~ . understanding that Furth was to hold said deeds in escrow, and should

not deliver the ‘same to defendant ‘until defendant had constructed. and
put in operation the railway, and, in ‘case of failure therein, then the
said Furth was to-reconvey the lots to plaintiff, and defendant should
be exonemted frofi any eldim or demand. That in pursuance of such
agreement the defendant executed the bond, and at the time of deliver-
ing the ‘same to plaintiff it was express]y agreed that, if defendant
should be unablé to secure sufficient subsidy as above set forth, then the
bond should be null and veid, and of no binding forée upon defendant.

That the defendant was uriahle to’ procure safficient subsidy, and accord-
ingly, on October 1, 1890, Jacob Furth tendered a reconveyance of the
lots, but plaintiff refused to accept the same; and tbat said Furth has
alWays been ready to reconvey the same since said’ tinie; but the plain-
i refuses to’ aet!ept ‘the same. ‘A demirrer to this affirmative defense
was sustained.”* On the tridl the plaintiff' was allowed to amend his
coniplaint by adding an allé ation to the effect that the true and only
wetual consideration of the deeds was ' the: making and delivery of the
bond, and the actual consideration of the bond was the making and de-
hvery of the" dFeds, and thdt the delivery ‘of all ‘the instruments was
simultaneous. The cduse’ ‘was tried before 'the court W1thout a jury, and
the ﬁndmgs of the court were made m favor of plamtlﬂ' assessing his

damages at, 31&,000. Both_parties.. have. sued out wnts of error, the
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plaintiff assigning as error the refusal of the court to allow interest upon
the amount fixed as damages in the bond, the defendant making three
principal assignments of error: First, error in sustaining the demurrer
to its affirmative defense; second, error in construing the penal sum
named in the bond to be liquidated damages, and adopting the same as
the measure of defendant’s liability to plaintiff; third, error in allowing
plaintiff to amend his complaint as above mentioned.

The first question to be considered is whether there was error in sus-
taining the plaintiff’s demurrer to the affirmative defense. This defense
as pleaded contains inconsistent averments. It assumes that Furth
could occupy the position of grantee in the deeds, and at the same time
hold the deeds in escrow. It also fails to show that Furth was a party
to the understanding therein set forth, or agreed to be bound by its
terms. Viewed in the most favorable light that can be claimed for it,
it can only be regarded as an attempt to vary the termns of the bond by
proving the existence of a contemporaneous oral understanding. The
bond recites that the lots have been granted and conveyed to Jacob
Furth, “assignee” of defendant. The affirmative defense attempts to
say that the deeds to Furth were delivered to him in escrow, to be by
him delivered to the company upon a certain contingency, on the fail-
ure of which the lots were to be reconveyed to the plaintiff. The bond
provides that the penalty. therein fixed shall be incurred upon the fail-
ure of the company to construct aud operate the road within 10 months
from date. The oral understanding would deny this, and in its stead
would prove that the bond, although sealed and delivered, was not to
take effect or operate as a bond unless sufficient subscriptions were se-
cured to justify the enterprise named in the bond. Counsel tor defend- .
ant contends that the true meaning of this pleading is that Furth was
to hold the title to the lots in trust, and that the court should so con-
strue it. This construction would not only be a departure from the rule
of construction of pleadings, but, if adopted, would not alter the effect
of the pleading. The objection that it contradicts the terms of the writ-
ten contract would in no degree be obviated. There is no allegation
here of iraud, accident, or mistake in executing the bonds or the deeds,
or in delivering the same, and this case does not fall within any of the
exceptions under which evidence of a contemporaneous parol agreement
or understanding may be admitted to alter, contradict, or vary the terms
of the written instruments; and there was no0 error in sustaining the de-
murrer, ,

Neither do we find any ervor in the second assignment. It is stipu-
lated that the lots were worth $18,000. The deeds recite that sum as
the consideration of their conveyance. The bond fixes that amount as
the penalty in case of breach. The breach was total. The lots were
still worth $18,000. The plaintiff could not compel their reconveyance
to him. If the offer of Jacob Furth to reconvey has any effect, it is to
admit that the value of the lots was the measure of plaintifl’s damages.
It is true the bond by its language does not declare that $18,000 shall
be deemed liquidated damages in case of breach. This omission, al-
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though a strong - circuthstance, is not a cohtrolling consideration in
construing the bond. - The court may construe the ‘penalty as liqui-
dated damages in cases where the parties have notso nominated it. - The
construction will depend  upon the intention of the parties, to be ascer-
tained from the whole tenor and subject of the agreement. Considering
the circumstances under which this bond was made, the objects to be
accomplished, and -the purpose of the conveyances, together with the
difficulty of computing the actual damage upon any other hypothesis,
there is strong reason for holding that the parties to this agreement, by
fixing the value-of the lots as the penalty in the bond, intended thereby
to liquidate the damages in case of total breach of the conditions of the
bond. - But it'is not necessary to hold that the penal sum is liquidated
damages. The evidence proved that $18,000 was the true measure of
the plaintiff’s damage. What benefit he might have derived from the
completion and operation of the road does not appear, but it does clearly
appear that the loss he suffered was,-at least, the full value of the prop-
erty he had conveyed away, and for Whlch he had recelved nothmg in
return.

The permission to amend the complamt which is assigned- as error,‘
was a matter within the diseretion of the court. ' The amendment:could
not prejudice 'the defendant. * The new. allegations thus introduced were
not variant ffom the recitals of the bond 'and deeds. The evidence which
was offered to sustain them would have been properly admitted under
the pleadings before the amendment was made.

It remains to be considered whether there was error in not allowing
the plaintiff interest in addition to the amount found due him as<dam-

- ages. It isconceded that $18,000 is the limit of the damages that plain-

tiff can recover, but it is claimed that, inasmuch as that amount became
due to the plaintiff immediately upon breach of the bond, he should re-
cover interest upon it from that date, or at least from the commence-
ment of the suit. The weight of American authority is in favor of al-
lowmg interest beyond the penalty from and alter the date of the breach,

in all cases where the damages equal or exceed the penal sum. 1t is al-
lowed, not as additional damages for the breach, but as damages for
wrongfully withholding a payment that has become due. In this case,
however, the court below, in refusing to allow interest, expressly took
into consideration the fact that the lots which the plamtlff had conveyed,

and for the value of which he obtained judgment, were and are wholly
unproductive, yielding no mcome, and, the finding of the court upon
the amount of damages being in the nattre of the verdict of a Jury, we
are indisposed to disturb it. The judgment is afﬁrmed
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Unrrep States 9. Darres Mrurary Roan Co. # al.
(Circuit Court of Appeals, Ninth Circuit. July 18, 1892.)

1. BQUITY—PLEAS—REPLICATIONS—SUIT TO FORFEIT LAND GRANTS.

Act Cong. Feb. 25, 1867, granted certain lands to the state of Oregon to ald In the
construction of a military road, and authorized the sale of the lands on the certifi-
cate of the governor of the state that the road was completed. The state grapted
the lands to a road company, and thereafter the governorissued the required cer-
tificate, and the lands were sold. Subsequently, in pursuance of Act Cong. March
2, 1889, (25 St. at Large, 850,) s suit was brought to declare the forfeiture of the
lands on the ground that the road was never built as required by the act of con-
gress, and that the governor’s certificate was procured by fraud. Defendants filled
two pleas, supported by answer: (1) That the issuance of the certificate was with-
out any fraud on the part of the road company; and (2) that defendants wére bona
fide purchasers without notice of the alleged fraud. The circuit court held these
pleas suificient in law, and dismissed the bill. On appeal to the supreme court,
this Hecree was reversed, the court- holding that the government was entitled to

" file replications to the pleas, and saying that “congress intended a fulland legal in-

vestigation of the facts, and did not intend that the important interests involved .

should' be determined upon the untested allegations of the defendants.” Subse-
quently replications were filed to the pleas. Held, that the case was thereafter to
be tried on the issues raised by the pleas, and, if defendants were found to be
bonda fide purchasers, the bill should be dismissed, irrespective of the questions of
the building of the road, or of fraud in obtaining the governor’s certificate.

A SAaME—EVIDENCE—BoNA FipE PURCHASERS.

' Evidence that the governor’s certificate of the completion of the road was pro-
cured by fraud was inadmissible, when such fraud was notshown to have been com-
mitted by the road company or its grantees, or any one acting in its or their behalf,
or that either had any knowledge thereof. . :

3. LAXD GRANTS—FORFEITURE—EVIDENCE. R

The act of congress having determined that the lands might be sold on the gov-
ernor’s certificate of the completion of the road, and the subsequent act 6f 1874 (18
St. at Large, 80) having authorized the issuance of patents upon the same evi-
dence, bona fide purchasers from the road company had a right to rely on such cer-
tificate, and, in the absence of any fraud or notice of fraud, evidence that the road
was never in fact constructed as required by the act was immaterial, :

4. SAME—MILITARY ROAD—CERTIFICATE OF COMPLETION.

The act of 1867 provides that such lands may be sold in guantities not exceeding
80 sections, “when the governor of said state shall certify to the secretary of the
interior that 10 continuous miles of said road are completed, and 8o on, from time
to time, until said road shall be completed.” Held, that the fact that the govern-
or’lq dci%rtiﬁcate was not given until the whole road was completed did not affect its
validity.

85, BaME.

The certificate of the governor that he had “made a careful examination of the
said road since its completion, and that the same is built in all respects as required
by the above-recited acts,” was a sufticient certificate that the road had been “con-
struoted and completed.” - . ‘ :

‘6. SaME—BoNA FIDE PURCHASERS—NOTICE.

The fact that the governor’s certificate of the completion of the road was dated
only about eight months after the date of the state act granting the lands to the
road company was not sufficient to put a purchaser from.the road company on in-
quiry, since there was nothing to show that the work may not have been com-
menced before the date of such grant. .

4. SAME—DEED—BONA FIDE PURCHASERS.

In asuit by the United States to forfeit certain lands granted in aid of a military
road, defendants claimed to be bona fide purchasers under a deed which declared
that the road company “does hereby alien, release, grant, vbar%ain, sell, and convey”
to the grantee, “his heirs and assigns, the undivided one half of all the right, title,
and interest™ of the grantor “in and to all the lands lying and being in thé state of
Oregon, grantad or intended to be granted to the state of Oregon by the act of con-
gress approved July 2, 1864, * * "* gnd granted by the state of Qregon™ to the
grantor by Act Or. Oct. 24, 1864, “and the undivided one half of the right, title,
and interest” of the grantor “to said grant of land under the several acts aforesaid,
whether listed and approved or otherwise, also the undivided one half of all future
right, title, and interest, claim, property, and demand,” which the grantor “may



