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wharf;.can mgke and enforce regulations whereby thé several steamboats
of each.eampany. can be sufficiently: accommodated, and kept from inter-
fering with:eadh other. -And it is, in my opinion, proper for the court
to require. this or equally effective means to break the monopoly com-
plained of. . .Let & writ of injunction issue as prayed for.

r

BiceErLow v. CHATTERTON.
) (cir‘cuiq Court of Appeals, Eighth Circuit. August 9, 1892.)
No. 65.

1 FEDEEAL Courrs —Forus oF Surr— RECOVERY oF UNoccupIED LaNDS—Biin IR

QUITY, ‘ )

‘A suit brought in a federal court under Gen. St. Minn. 1878, c. 75, § 2, p. 814, to

dgbermine an adverse clailm tounoccupied lands, should be by bill in equity, and

the pleadings and Fraetice should conform as nearly as may be to the pleadings
uHd practicein equity in the federal courts.

8, EvibrXde<JUp10iaL Norice—ENTRY OoF PUBLIO LAXDS.
. ... The eourt will take judigial notice of the fact that patents for public lands are
- frequently dated several years after the payment of the purchase money and the
issuance of the certificate of entry, dud therefore the production of a patent dated
. .in 1888.is no proof that the patentee did not have an interest in the lands which
_ 'was subject to attachment and judicial sale in 1885,

8, ATTACHMENT—PROOF OF PUBLICATION—DEFECTS, ‘ .
Under the Minnesota statute requiring that the summons in attachment shall be
gublished “once in each week for six consecutive weeks, ” a proof of publication is
defective when it merely states that the publication was made “for the period of
soven successive weeks.” Gudfrey v. Valentine, 40 N. W. Rep. 163, 839 Minn. 837,
followed.. ., .- ~ ‘ ' ‘
4. SaME--CORRECTION OF DBYEOTS AFTER TERM,

. Under Gen. St. Minn. 1878, c. 66, §§ 124, 125, a judge has authority, after the ex-
piration of the term at which final judgment was entered, to make an order nune
prao tune, allowing a party to correct a defect in the proof of publication of sum-
mons in attachment, by filing an affidavit showing the facts as to the publication.

8. SaMe—EFrECcT oF CORRECTION.

‘Buch eprrection does not operate to transfer the titleto theland from the original
owner to the purchaser at the attachment sale, for that transfer takes place at the
date of the sheriff’s deed, and the correction of the proof of publication merely
preserves.the evidence of that fact.

6. BaME~TURISDIOTION~COLLATERAL ATTACK:
The.amended proof of publication in such case shows that the court had jurisdie-
tion of the attachment proceeding, and hence its judgment is not open to collateral
attack, and mere irregularities or errors in its proceedings are immaterial.

¥. BAME—-APFIDAVIT. o
In Minnesots it is not necessary that an afidavit for attachment should state that
defendant'has property in the state subject to attachment, and fully describe the
same. Kenney v. Goergen, 81 N. W. Rep. 210, 36 Minn. 190, followed.

8. SaMe--NoTIOR. OF SALE.. ) : :
Uggleern., St. Minn. 1878, c. 66, § 318, the failure of the sheriff to give the req-
uisite notice of a sale of 1ands on att achment does not affect the validity of the sale
-, either as to third persons or parties to the action.
9.. PARTIES -~ MISNOMER., ‘ )
Lée L. Bigelow signed a note by his initials, “L. L. Bigelow.” Suit was brought
thereon against him as L. L. Biglow, and his lands were sold in attachment pro-
- ceedings, after publication of summons, Held, that the use of the initials and the
difference in the spelling were mere irregularities, which did not affect the juris-
diction of the déurt; and the sale was not open to collateral attack.
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Appeal from the Cu-cult Court of the Umted States for the District of
Minnesota.

In Equity. Suit by Lee L. Blgelow agamst Jesse B. Chatterton to
determine an adverse claim to land... Decree for defendant. Plaintiff
appeals, and also brings error. Afhrmed

Statement by Carpwert, Citcuit Judge: :

A statute of the state of ‘Minnesota reads as follom'

“Sec. 2. Action to Determine Adverse Claims., An actlon may be. brought
by any person in possession, by himself or his tenant, of réal property, against
any person who claims an estate or interest therein, or lien upon the same,
adverse to him, for the purpose of determining such adverse claim, estate,
lien, or interest; and any person having or claiming title to vacant or unoc-
cupied real estate may bring an action against any person claiming an estate
or interest therein udverse to him, for the purpose of determining such ad-

verse claim, and the rights of the parties, respectwely. » St.. Minn. 1818, c.
75, § 2, p. 814. »

This sult was brought in the circuit court of the United States for the
district of Minnesota by the appellant, Lee L. Bigelow, under the last
clause of the section of the statute above quoted, against the appellee,
Jesse B. Chatterton, to determine the adverse claim of the latter to an
undivided one half of the vacant and unoccupied town lots described in
the bill, situated in the first and second divisions of Grand Rapids, in
the county of Itasca, Minn. The court below decreed that the appel-
lant was not, and that the appellee was, the owner of the property, § and
the complamant appealed. -

* Walter H. Sanborn and W. C. Goforth, for appellant.
E. C. Chatfield, for appellee.
Before CALDWELL, Circuit Judge, and SHirAs, District Judge.

CALDWELL, Circuit Judge, (after stating the jacts ) The caseis brought
here both by writ of error and on appeal, the plaintiff being in doubt
whether this.court would treat the proceeding as an action at law or a
suit in equity. Whatever may be the practice in the state courts, where
the distinction between law and equity, if not abolished, is not observed
with any strictness, it would seem that in the courts of the United
States, where that distinction is strictly maintained, a bill in equity
would be the most appropriate form of proceeding when as in this case,
the land is vacant and unoccupied. Several cases founded on state stat-
utes of the same general tenor as the Minnesota statute have been before
the supreme court. The case of Holland v. Challen, 110 U. S. 15, 3 Sup.
Ct. Rep. 495, was founded on a statute of Nebraska, and was begun by
bill in eqmty In that case the court said:

“There can be no controversy at law respecting the title to, or right of
possession of, real property, when neither of the parties is in possession. An
action at law, whether in the ancient form of ejectment or in the form now
eormonly used, will lie only against a party in possession.’ Should suit be
brought in the federal court, under the Nebraska statute, against a party in
possession, there would be force in the obJectwn that a legal controversy was
withdrawn from & court of law; but that is not this case, neither is it of such
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vases we:are speaking. .Undoubtedly, as a foundation for the relief sought,
the plaintiff must show that he has a legal title to the premises, and, gen-
erally, that title will be exhibited by conveyances or instruments of record,
the construdtion and effect of whiéh will properly rest with the court. Such,
also, will gerlerally be the case with the adverse estates or interests claimed by
others. This was the character of the proofs establishing the title of the
complainant in Clark v. Smith, infra. But should proofs of a different
character be produced, the controversy would still be one upon which a court
of law could not act. If is not an objection to the jurisdiction of equity that
legal questions are¢ presented for consideration which might also arise in a
court of law. ' If ‘the controversy be one in which' a court of equity only can
afford the relief prayed for, its jurisdiction is unaffected by the character of
the questions ihivolved.” = Page 25, 110 U. S., and page 501, 3 Sup. Ct. Rep.

And see Reynolds v. Bank, 112 U. 8. 405, 5 Sup. Ct. Rep. 2183; Chap-
man V. Brewer; 114 U. 8. 158, 5 Sup. Ct. Rep. 799; U. S. v. Wilson,
118 U. S. 86, 6 Sup. Ct. Rep. 991; Frost v. Spitley, 121 U. S. 552,
7 Sup. Ct. Rep. 1129; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup.
Ct. Squ.O 276; Clark v. Smith, 13 Pet. 195; Hurt v. Hollingsworth, 100
U. 8. 100, '

" These cases ‘were mostly founded on state statutes, and were all com-
menced by bill in equity; and there are expressions in the opinions in
most of them indicating that the appropriate mode of proceeding in such
cases in the courts of the United States, when the land is unoccupied, is
by bill in equity.. Of course, if the defendant is in possession of the
property, the plaintiff has an adequate remedy at law, and cannot resort
to equity, although the state statute confers equitable jurisdiction on the.
state courts in such a case. Id. And as abill in equity is the proper
mode of proceeding under this statute, in the federal courts, the plead-
ings and practice in such cases should conform, as nearly as may be, to
the pleadings and practice in equity suits in those courts. No objection
was taken below, and none is made in this court, to the form of the ac-
tion or the pleadings in the case. It was tried before the court below
upon a &tipulation which waived a jury. If it was an equity case,
then it'was properly before the court. If it was a case at law, a jury
having been waived, it-was also properly there. The record contains
“all the evidefice, and the case will be treated as a suit in equity, and
heard on the appeal, though the result would be the same if we treated
it as an action'at law. , S
The only evidence introduced on behalf of the complainant was a
patent from the United States of America, to himself, for “the north half
of the northwest quarter, the northwest quarter of the northeast quarter,
of section twenty-one, and the northeast quarter of the northeast quarter
of section twenty, in township fifty-five north, of range twenty-five
west, of the fourth principal meridian, in Minnesota, containing one
hundred and sixty acres,” dated October 11, 1888. What relation this
patent has to the town lots in Grand Rapids described in the bill is not
very clear, but as both parties tried the case below on the assumption
that the lands described in the patent introduced by the appellant, and
in the deeds introduced by the appellee, were the lands in controversy,
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we may reasonably infer that the town of Grand Rapids is laid out in
whole or in part on these lands. The appellee’s evidence consists of a
warranty deed from the appellant to him, dated the 19th day of Sep-
tember, 1888, for “an undivided one half” of the lands described in the
patent 1ntroduced by the appellant,-and a sheriff’s deed to the appellee
for an undivided half of the same land, dated the 13th day of July,
1885, and based on proceedings and a Judgment in a suit begun by at-
tachment on the 80th day of March, 1885, by the appellee against the
appellant, in the district court of Aitkin county, Minn.

The first contention of the appellant is that, as the patent from the
United States to him is dated in 1888, and the sale under the proceed-
ings'in the attachment suit was made in 1885, the complainant had at
the latter date no title or interest in the land subject to sale on execu-
tion, and the appellee, therefore, acquired no title by bis purchase and
sherifi’s deed. - This contention rests on the assumption that-the patent
proves that the appellant had no interest in the land subject to sale on
execution before the date of the patent. This is not a sound position.
The appellant acquired an equitable title to the land——which was sub-
ject to sale on execution—when he paid the entrance money, and re-
ceived- the certificate of entry from the proper land officer. The court
will take judicial notice of the manner in which the public lands are
sold by private entry, and knows, therefore, that the issue of the cer-
tificate of entry and the patent are not the same or simultaneous acts.
It is very well known that several years may, and usually do, elapse
between the date of the entry and the issuance of the patent, when no
gpecial effort is made to hasten its issue. The appellant presumably
has the certificate of entry in his possession. He is its only rightful
custodian. That certificate was the best evidence of the date of the en-
try. The patent conveyed the fee, but was no evidence of the date of
the entry. It only shows that the appellant purchased and paid for the
lands some time prior to its date. It may have been one or ten years
prior. It did not prove that the entry was not made before the sherift’s
sale.

Moreover, it appears the appellant in 1883 made a warranty deed to
an undivided half of these lands to the appellee. This he could not
rightfully do unless he had then entered the whole of the lands. If he
had no interest in the lands at that time, he was guilty of a fraud in
making that deed. In that deed he asserts in terms that “he is well
seised in fee of the lands, * * * and has good right to sell and
convey the same.” This is a solemn written declaration that he owned
an undivided half of the lands at the date of this :deed. As he could
not own an undivided half unless he had entered the whole,—for the
United States never sells an undivided half interest in her public lands
subject to private entry,—it is an admission that he had entered the
whole.

Objection was made to the introduction of the record in the attach-
ment suit upon various grounds, but principally upon the ground that
the affidavit to prove publication of the summons was defective in this:
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The. statute tequires that the summons shall be published “once in each
week for 8ix, copsecutive weeks,” and the proof of pubhcathn first filed
stated that, it;had been published “for the period of seven successive
weeks.” . Under the :decisions of: the supreme court of anesota this
proof was defectwe Godfrey v, Valentme, 39 Minn. 337 40 N. W.
Rep: 163. G

Afterwards the plamtlff‘ 1 attornev filed a petition in wr1t1ng, under
oath,.before the judge of the dlstrlct, setting forth the defect in the first
aﬂidavlt and statmg that while “gaid aﬁldawt did not state that it was
publ,lshed ‘once in each week 'in fact said summons was published once
in each week for the said seven successive weeks, and that the defend-
ant has.pot conveyed, the lands sold on the execution upon said judg-
ment.”.. Upon filing this petition the judge made the following order:

“Upon réading the forégoing affidavit, and on motion of D. E. Secombe, at-
torney for the plaintiff in the foregoing entitled action, it is hereby ordered
that said ‘plaintiff be hereliy allowed to file in the said action a proper and
suffieient aflidavit of the, publlcatlon of.said summons nune pro tunc, which
aha]l be part.of the ]udgment roll in said action.

“G W. HoLLAND, District Judge.”

LI
4 b

Thereupon an afﬁdamt oi proof of the publication of the summons
was ﬁled which conformed in all respects to the requirements of the
statute, Objectlon is'miédde to the admission and consideration of this
last proof of publication. = On the 22d day of July, 1885, the execution
in the attachment suit was returned satisfied by the sale of the attached
lands. ' Appellant insists that the expiration of the term, and the satis-
faction of the judgment; terminated the suit, and that after that the dis-
trict court had no power or jurisdiction to make any order in the case,
or permit_proof -of publieation to be filed. It is undoubtedly the rule
in the federal courts, andin many of the states, that, after the term has
ended, all final judgments and decrees of the court pass beyond its con-
trol unless steps be takeén:during the term, by motion or otherwise, to
set aside, modify, or ¢orrect them. Bronson v. Schulten, 104 U. S. 410~
417. But this rule is not uniform. In some states, and notably in
Minnesota, it has been abrogated or very much expanded. The General
Btatutes of anesota prov1de

“Sec, 124. Amendment by Order. The. court may, before or after judgment,
in fartherance of justice and on such terms as may be proper, amend any
pleadmg, process, or proceeding, by adding or striking out the name of any
party, or by correcting a mistake in the name of a party, a mistake in any
other respeét, ‘or by inserting other allegations material to the case, or, when
the amendment does not change substantially the claim or defense, by con-
forming the pleading or proceeding to the fact proved.

¢ “Sec. 125, Hwtension of Time — Relief against Mistakes — Opening
Judgmmts, Ete. The court may likewige, in its discretion, allow an answer
or'reply to be ‘miade or'other act to be done, after the time limited by this
chapter, or by an order enlarge such time; and may also, in its discretion, at
ahy time witlin one year after notice thereof, relieve a party from a judg-
ment, -order, or other proceeding taken against him through his mistake, in-
advertence, suspense, or excusable mneglect; and the courf. may, as well in

t
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vacation and out of term as in term, and withont regard to whether such
judgment or order was made and entered, or proceedings had, in or out of
term, upon good cause shown, set aside or modify its judgments, orders, or
proceedings, although the same were made or entered by the court, or under
or by virtue of its authority, order, or direction, and may supply any omis-
sion in any proceeding. And, whenever any proceeding taken by a party
fails to conform to the statute, the court may permit an amendment to such
proceeding, so as to make it conformable thereto; but this section does not
apply to a final judgment in an action for divorce.” Gen. St. Minn. 1878, ¢.
66, §§ 124, 125, pp. 724, 725.

Construing this statute, the supreme court of Minnesota has decided
that motions, though in terms made before the judge, must be held to
have been addressed to the court. Johnston v. Higgins, 15 Minn. 486,
(Gil. 400.) The authority of the judge at chambers, under the statute,
is the authority of the court itself. And, upon this very question of
filing proof of publication after the expiration of the term, the court in
Burr v. Seymour, 43 Minn. 401, 45 N. W, Rep. 715, said:

“This action was commenced against a nonresident defendant by publica-
tion of the summons, and judgment was entered against him by default.
The affidavit of publication of the summons filed with the clerk for entry
of judgment did not show a sufficient publication. Defendant, ajpearing
specially for that purpose, moved to set aside the judgment on that ground.
The plaintiff at the same time moved for leave to file, nune pro tunc, a proper
and sufficient aflidavit of publication.: . The motions were heard at the same
time, and by the same order the first motion was grunted and the second de-
nied. * * * The question ig, then, wus the plaintiff entitled, under the
facts appearing, to have the record corrected so as to show the fact as it ac-
tually was? We think he was. The jurisdiction of the court was acquired by
the fact of service, and not from the proof of it filed. Kiépp v. Fulierton, 4
Minn. 473, (Gil. 366;) Commissioners v. Morrison, 22 Minn, 178, So that,
as soon as the summons was duly published, the jurisdirtion over the canse
was complete, though no affidavit of publication had been made. And we
may say here that, were this judgment set aside, the plaintiff could at once
file proper proof of publication, and, as the time for defendant to answer
had expired, the same judgment might immediately be entered. .The plain-
tiff was in the same position when the judgment was entered. He was en-
titled to the judgment. By reason of the mistake orinadvertence in the mat-
ter of the affidavit of publication fled, he f.iled to secure a judgment valid
upon the record, but which would be valid it the fact as it was in respect to
the publication had been made to appear in the record. The power of the
court to amend the record in such a case cannot be doubted. Gen. St. Minn.
1878, c. 66, §§ 124, 125. 1t is a power given to be exercised in the further-
ance of justice. Of course, if, sinve the entry of such a judgment, circom-
stanres have arisen that would make it unjust to the defendant, or if rights
of third parties have intervened so that the amendment might operate as
fraud upon them, it ought nut to.be allowed. A party OUght not to be re-
lieved, at the expense of others, fromn the consequences of his own mistake or
inadvertence, If any one must suffer from it, he, and nof other innocent
persons, should be the sufferer. But where, us in this case, there is only the
bare f.ct that, in a cause of which the court had comnplete jurisdiction, the
party has failed, through mistake, to secure what he was of right eotitled to,
we think that the statute intends that the omission or mistake shail be cor-
rected. If not a watter of strict right in such a case, sound discretion should
grant the relief.”
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- And see Kipp v. Fullerton, 4. Minn. 473, (Gil. 366;) Commissioners v.
Morrison, 22 Minn. 178; Golcher v. Brisbin, 20 Minn. 453, (Gil. 407;)
Johnston v. Higgins, 15 Minn. 486, (Gil. 400.)

It is apparent, upon examination of the statutes of Minnesota, and
the decisions of the supreme court of that state, that the judge of the
district court had authority to make the order authorizing a proper
proof of publication to be filed in the case nunc pro tunc, and that,
when:such proof was filed, it became a part of the files of the case,
and proved the jurisdiction of the court in the cause as. effectually as
if it had been filed at the term and before the judgment was entered.
Filing this proof of pubhcatlon did not confer the jurisdiction; it only
proved the fact of its'existence. The doctrine of the Minnesota court
is that the jurisdiction of the court is acquired by the due publication
of the ‘summons, and not from, or by, the filing of the proof of its pub-
hcatlon If the summons is in fact published as requlred by the stat-
ute, the court has jurisdiction to proceed with the cause. The proof
of its pubhcatlon may be filed at the return term, or, by leave of the
cotrt,"at’ any subsequent term, unless circumstances have arisen that
would rake it unjust to the defendant or to innocent third parties.
Nor .did the amended proof of publication, as argued by appel-
lant’s counsel, have the.effect to transfer the title to the land from the
appellant to the appellee. 'That had already been done, and the per-
fécted "proof of publication ‘was filed  to preserve the evidence of that
fact, 4nd as one of the muniments of the appellee’stitle. When a legis-
Iat1ve act is passed curing a defectively acknowledged deed, the fitle
to the; land is not thereby transferred from the grantor to the grantee
in the deed. That was done when the deed was made, and the cur-
ative act merely removes an impedimentto the proof of that fact, or,
rathier, supplies proof of that fact, by converting the defective acknowl-
edgment into a valid one.

The fact .is. established by this amended proof of publication that
the court had jurisdiction in the attachment suit. That being so, its
Judgment is not open to collateral attack, however erroneous it may be.
It is unnecessary . therefore, to inquire whether there are any mere ir-
regularitleq or errors in the proceedings for which' a court exercising
appellate jurisdiction would reverse the judgment.

Jtis the settled doctrine of-the supreme court of the United States that
an attachment suit against an abscondmg or nonresident debtor, who does
not appearito the action,—which is the case disclosed by the record put in
eviderice by the appellee;~—is a proceeding in rem, in which the levy o’
the att,a itnent on the property is the one essential requisite to the exercise
of j Jurls 1ct10n and that when the writ has been issued, the property
seized, pondemned and sold, the jurisdiction of the court over the
proper.ty is not affected. by the fact that there was an. insufficient or
no’ publication of notice to the defendant.  Cooper v. Reynolds, 10 Wall.
308. - In:that case, Mr. Justice MiLLER, who delivered the opinion of
thé ‘court, says to hold any other doctrine would be “to overturn the’
uniform course of decision in this court, to unsettle titles to vast
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amounts of property long held in reliance on those decisions, and in our
judgment would be to sacrifice sound principle to barren technicalities.
* > *». Tt i3 believed the doctrine of the supreme court of the United
States on this question is generally approved by the state courts. In
Freeman v. Thompson, 53 Mo. 183, 198, Judge SrERWOOD, after dis-
cussing the question and citing authorities to support the view main-
tained in Cooper v. Reynolds, supra, says: “And I very much doubt
whether a single well-considered case can be found in opposition thereto.”
Kane v. McCown, 55 Mo. 181; Johnson v. Gage, 57 Mo. 1605 Paine v.
Mooreland, 15 Ohio, 435. It is not necessary to the decision of this
case to determine what the doctrine of the supreme court.of Minnesota
is on this subject. In the case of Kenney v. Goergen, 86 Minn. 190, 31
N. W. Rep. 210, Judge MrrcurrL, who delivered the opinion of the
court, said:

“The proceedings, [by attachment agamst a nonresident debtor,]although
in form ¢n personam, are in effect in rem, and it is only by attaching the

property that the court acquires jurisdiction, and then only to the extent of
the property attached.”

In support of this proposition, the learned judge cites, among other
authorities, with apparent approval, Cooper v. Reynolds, supra; but it is
not clear that the court meant to adopt the doctrine of that case in all
its breadth. In the attachment suit we are considering, the property
was seized on the writ of attachment, and there was due publication of
thé summons to the defendant also, so that the court had jurisdiction
over the attached property under either rule.

It is further contended that it was essential to the exercise of any
jurisdiction by the court that the affidavit for attachment should state
that the defendant had property in the state subject to attachment, and
fully deseribe the same. But this is not the law in Minnesota. 'Ken:
ney v. Goergen, 36 Minn. 190, 31 N. W. Rep. 210. Another objection
is that the requisite notice of the sale on execution of the attached prop-
erty was not given by the sheriff. The statute (Gen. St. Minn. 1878,
c. 66, § 318)expressly provides that the failure of the sheriff to give the
required notice of the sale of lands on execution shall not affect the
validity of the sale, “either as to third persons or parties to the action.”

It is further objected that the proceeding of the attachment against L.
L. Biglow gave. the court no jurisdiction to enter judgment and sell
the lands of Lee L. Bigelow, when there was no appearance to the ac-
tion. The bill was filed in the name of Lee L. Bigelow, but there is no
allegation or proof that that is his name, nor is it alleged that the at-
tachment suit in the state court was not brought against him by his
proper name. The cause of action in the attachment suit was a note
- signed “L. L. Bigelow,” and the appellee proved that the appellant made
and signed that note, and that he was the person sued in that action.
Having signed the note by his initials, he cannot, at this day, com-
plain that he was sued on that note by those initials. But if it was
irregular to sue him by his initials, it was a matter in abatement at
the most, and did not affect the jurisdiction of the court. The slight
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differenios in-the spelling of the.surname is not worthy of serions .con-
mderatmn, and would not be if the appellant had proved: which. spell-
ing heé’ preferred. - The learned eounsel for the appellant:cited the St.
Paul City Directory in. support of the contention that % Big-elow” is
the proper spelling and- pronunciation of the appellant’s name; and that
it is a different.name from “ Biglow.” On a question of spelling and pro-
nunciation, we think. Professor Lowell and Webster’s Dictionary are
safer guides than the: City Directory of St. Paul. Prof. Lowell spells
the name “Biglow,” {The Biglow Papers,) and when it is spelled with
an. #e” that letter is obscure or mute, (Webst. Dict.) ' It is the same
name in'law, whether spelled with or without the “e,” and, if the ap-
pellant did not know this when he read the published summons, it was
because. he. did not know his own name when he saw it.
The decree of the circuit court is affirmed.

Sy

GREEN"&:.'CITY or TacomA ¢ al.
(Clreutt Oou'r‘t. D. Washmgtnn, w. D August 10, 1892)

EMINBNT: DO‘MAIN-—ILLEGAL TARING—EYEOTMENT,

Where a city takes possession of private lands, and constructs a streat and street
railway thereon, in the absence of the owner and without her knowledge, consent,
or acquiescence, she can thereafter maintain an action for the recovery thereof,
notwn.hstandmg the public nse.

At Law Action by Lllhan 1. Green against the clty of Tacoma and
others to recover possession of land occupied as a street.. Demurrer to
complaint overrnled.

J. C. Stalleup, for plaintiff,

F. H. Murmy, Clty Atty., and C‘rouley & Sullivan, for defendants.,

HANFORD, District Judge In her orlguml complaint the p]amtlff
claimed damdges equal to the value of a strip of land. situated in the
city of 'Tacoma, which without her consent the city has.attempted to de-
vote to public use: as a street.. . Upon the authority of the decision of the
supreme court.of this state in City of Tacoma v. State, 29 Pac. Rep. 847,
this court; held that the attempt-ol the city to appropriate the said land
was without legal authority, that the plaintiff had not been divested of
her title, and therefore she ¢ould not exnct compensation: as if she had
" been deprived.of said property; and on that ground-sustained a demur-
rer to said complaint.. The plaintiff then filed an amended complaint
setting upiher: title to the land as owner in lee, and alleging ouster and
wronglul withhholding .of: posséssionsbyithe city, and praying for a judg-
ment that sHe recover the said premises; and for damages, including Joss
of rents-and profits; and compensation. for injuries done by grading the
stréet aind constructing:a street railway therein, which. acts: of trespass



