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I 'Thé: ‘opififeh ‘below, it 'so' far-dg itrconverns this suit,‘was-hd follows;

- «Ag' Fespiéits ‘the ‘claim for daméigd to tea caused by ol the/bill of liding,
a8 ‘welliad'thé inaster's testimony;’shows’ that the chests ‘wete. received on
boafd:iii good condition. Some of theichests on delivery watei beyond doubt,
oiléstained and defaced.. -Adk that ibe olaimants can' do tp.exoperate the ship
hasidoubgless been :dong;, but, after all, the evidence shows nothing more
than hat they cannot explain, how he stains and defacmg oucgr;ed It neg-
atives tortain cau%ef.ha -might, undet: some circumstap¢és; have ‘produced
the ‘ddnt4 mige; but this'is' fiot, 1 think; siifficient to releade the Bhip from her
légal‘bbligation, ' Thé'ship has: posaddsicn and control of the'goods from' the
timethéy are delivered into her custolly. . If the goods were regeived.in good
condition; as this bill of 1ading shows they were, she. warrants their delivery
in like gondition, unless damaged throu h the act of God pqtpuc enemies, the
d ngers. of the seas, or, through som er’ excepted cause. Li?;erpool & a.
I; Steam ‘Co. V. Pheniw Ins. Co., 29 “U. 8. +97, 437, 9 Sup. Ct. Rep. 469.
Thé buidén of showing that'the damage arose from such af ekcepbed cause is
upon thé: shitp. - Nelson'v. Woodruff, 1 Black, 156, As the Mascotte’s evi-
dence/does not show this, but.merely ieaves the damage uuexplained. I must
therefore hold.the ship Jiable for this item.” , S
Convérs &' Kirlin, (J. Parker Kirlin, of coumsel,) for appellants. -
Edward L. Owen, fordppellees, - - ;
~Before W ALLACE and LAOOMBE, ’Circtnt Judgea, and Snnm.uw, Dm-
trict Judge. , P
WALLACE; Circuit Jﬂdge ‘We agx*éé‘ with the leame'd ‘district judge
who decided this cause in the court below, that the libelants have a suffi-
cient case for the recovery of their damages, by reason of nondelivery of
their cargo in good order and condition. The burden of proof is on the
steamship to overcome the effect of the acknowledgment in the bill of
lading of the reception of the goods 6h board “in good order and condi-
tion,” and the evidence introduced on her behalf is not sufficient to over-
come the effeét oi this recital. The décree is afirmed.
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: “Oum’ét al o.Tmc MASOO'I’TE. (No.z)

(C'ia'cwtt Cmm qf Appeala, Sec(md C‘Vrcuit. July ao. 1892.)
L K '

No’ls.

Bx;n’m G—-PLAOI or Dnrvpxr—Cus'rom or Powr
The custono? the port of Néw York requiring cargnés of teato be discharged 1n t’!\e
.. “teadistriet,”onthe Naw ¥ork side of the Easlwiver, does dot apply to a general shi
" .. g minor Fpr;ion .0f whose. ca,r%o consists of tea: and where such a ship endeavare
for nearly thré days, without success, to 6btaln a berth in such dlstrict, ahd after.
- warids seoured a berth elsewhere, which was: :adceptable tothe consigueea of the rest
of the cargo, she was not liable for the increased cost caused by dmchargmg the
tea there, 48 Fed. Kep. 119, reversed inpars,” ~* - 7~ 7 A
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*- Appesl from the District Cuurt of the Umted States for the Southem
District of New York. " =
In Admiralty. - Libel by Carter and others agamst the steamshlp
Maseotte for breach of contract by bill of lading. The cause was tried
below together with another libel by the same parties for damage to
cargo. Decree for libelants. 48 Fed. Rep: 119. The c]mmants of the
vessel appeal. Reversed. ;
- Convers & Kitlin, (J. Parker Kirlin, of counsel,) for appellants.

" Edward’ L.. Owen, for appellees.

-Before WALLACE and LAOOMBE, Circuit Judges, a,nd SHIPMAN, D1stnct
Judge. ! . y

WALLAGE, Cu'cmt J udge. This is a hbel for breach of contract by b1ll

- of lading, whereby the steamship undertook to' transport certain teas from

Amoy, China; and deliver'them' at the port'of New York. . The specifi¢
breach-charged is that, “by the usual and well-known custom of the tea
trade inthe city of New York, teagiarriving from the port in said bill of lad-
ing mentioned are to be, and always are, deliveréd in a certain and custom-
ary district,” viz., within the tea dlstnct, on the New York side of the East
river, “whereas the steamship discharged the teas at another place within
the port‘ “and thereby put the :libelants to- additional expense in trans-
porting them' to the proper place, The teas were shipped as part of a
general China cargo, of which about 400 tons was tea, about 2,000 tons
was rice, 1,100 tons was sulphur, and the rest was a miscellaneous cargo
of Chinese commodities. - The steamship arrived in the port of New
York :May 17, 1881, and was entered at the customhouse on the 18th.
From her arrival, and up to May 20th, at noon, her agents at New York
endeavored to obtain & berth within the tea district, in order to aecdom-
modate thetea consignees, but were unableto do.so. Docks are allotted
to vessels for discharge in the port:of New York by a public officer, a
dock master. ' When the dock master for the tea district was applied.to
by the veshel’sagents, he informed them “emphatically that there wasno
‘berth. for the:steamer, butthere might be room towards the latter part of
the week.” On tne morning of the 20th (Wednesday) the agents.found
that, although there was a possibility of getting a berth somewhat ear-
lier, it was improbable that one could be obtained before the next Mon-
day. Thereupon they engaged a berth at Beard’s wharf, and the vessel
proceeded there on the same day, and began discharging on the next.
The consignees of the rice and sulphur had requested the agents to dis-
charge her there, it being a customary place for the discharge of rice and
sulphur. After the berth had been engaged, but the same day, and be-
fore the steamer proceeded there, the consignees of the teas notified her
agents that they would procure a berth within the tea district on the fol-
lowing day,and protested against the proposed discharge at Beard’s wharf,
It seems that there had been some change in the situation by reason of
which the dock master found himself able to accommodate the consignees
of the teas,
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. The shipper of goods by a genersl ship has no right to expect that
his convenience is to be regarded by the carrier as paramount. to: that of
others who may send their goods on the same voyage to the same port;
and ‘before he can complain of the locus.of a delivery, when it is a place
within the port reasonably convenient for all the consignees, he must
show the existence of some usage requiring a delivery elgewhere. When
such usage is shown, the law implies that all interested—shippers, con-
signees, and carrier—have consented to be bound: by .it. But in the
absence of such usage, when there are several consignees, the carrier’s
duty is satisfied by. a delivery at a'place suitable -and reasonably con-
venient for all. Hutch. Carr. § 359; Teilman v. Plock, 21 Fed. Rep.
351; The E. H. Fittler, 1 Low, 114; Vose v. Allen, 3 Blatchf. 289. In
the present case, while the evidence is ample that the ¢ustomary. place
of delivery in the port.of New York for tea cargoes in bulk is within the
tea district, it does not establish any usage which applies to the facts.
It is a:comparatively recent occurrence that teas have come into the port
of New . York as a minor part of a mixed cargo, and. we do not agree
with-the district judge that the well-established usage which requires
that cargoes of tea for the port of New. York are to be delivered within
a certain district on the:New York side of the East river compels a de-
livery at that point of a minor portion. of the cargo, against the known
wishes of the consignees of the larger portion. - The practice shown in
som# instances, by which masters or agents of vessels have invoked the
assistance of tea consignees in finding a berth for their vessels, does not
rise'to.the dignity of a usage. We think the steamship performed her
whole daty to thelibelants. - She was under no obligation to discharge in
the tea district, but, in the attempt to accommodate the tea eonsignees, she
made all reasonable efforts to procure a berth there, in order to do so.
After this she engaged a berth elsewhere, which was not only accepta-
ble to the other consignees of the cargo, but was the one preferred by
them, and the libelants had no just reason for .ecomplaint because she
went there. The decree is reversed and the cause remitted, with in-
structions to the district court to dismiss the libel, with costs of the dis-
trict court and this court' to be paid by the libelants. . °
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Wanpens, Erc., St. Lurr’s CHURCH v. SowLEs et al,

(Cireuit Courﬂ D. Vermont. August 22, 1892.)

FEDERAL COURTS~—JURIEDIOTION.

A suit in a federal court against an.executor, to recover a legacy, whberein a re-
ceiver of a national bank which held assets of the estate is party defendant will
be dismissed, on demurrer, as to the executor for want of jurisdiction, when all the
parties are citizens of the same state,

In Equity,
H. Charles Royce, for plaintiffa,
Edward A. Sowles, pro se.

WHEELER, District Judge. The defendant Edward A. Sowles was ex-
ecutor of the will of Susan Bellows, and trustee under the will of $5,000
for St. Luke’s Church, without bonds. He rendered an account as ex-
ecutor, March 30, 1881, to the probate court' having jurisdiction, in
which he represented that he had paid all debts and expenses, and had
in his hands more than sufficient assets to pay all specific and general
legacies. Thereupon the several legacies were decreed to be paid by
him, and among them this one to himself, “in trust for St. Luke's
Church, in St. Albans, $5,000,” and the residue of the estate was de-
creed to the residuary legatee. Some of the assets of the estate came
from the executor to the First National Bank of St. Albans, of which
the defendant Witters is receiver. This bill is brought, alleging that
this legacy has not been paid, nor provided for, to reach these assets in
satisfaction of it. The bill is demurred to by the defendant Sowles, and
the demurrer has been heard,

The parties to this suit are all citizens of Vermont; therefore this court
has jurisdiction of only so much of it as arises under the laws of the
United States. 25 St. at Large, p. 434, § 1. The receiver of the na-
tional bank holds what assets he has by virtue of those laws, and the
suit, so far as it is against him, arises upon them. Sowles v. Witters, 46
Fed. Rep. 497; Sowles v. Bank, Id. 513. But the suit, so far as it is
brought against the defendant Sowles, proceeds upon his liability as
executor and trustee, and arises wholly upon the laws of the state. Bel-
lows v. Sowles, 57 Vt. 411; Weeks v. Sowles, 58 Vt. 696, 6 Atl. Rep.
603; Foss v. Sowles, 62 Vt. 221, 19 Atl. Rep. 984. The laws of the
United States afford the plaintiffs noright, and him no defense, and noth-
ing between these parties can arise upon them. The demurrer of de-
fendant Sowles is sustained, and let the bill be dismissed as to him,
without costs, for want of jurisdiction.
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