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and used long before defendants patented it, and cannot now make the
difference between the two combinations which shall prevent infringe-
ment. It is further urged that the tongue form of bifurcation permits
the whole width of the arichor to be applied to holding down the hem
of the wider flange, while in the split form only one half of the anchor
is so applied. In practical operation, it will probably be found that,
in the split form of anchor, the parts of the joint will be so pressed
together that the shorter leg of the anchor would press down on the lip
of -the higher flange, and thus that the whole width of the anchor would
be ‘applied to holding down the fold of the higher flange. However
this may be, the difference in operation, if any, is simply one of degree,
which might. have been ‘compassed in the split form of anchor by wid-
ening the anchor used. Moreover, this change, if it be one, does not
remedy any known defect in'the complainant’s device. In the use of
the latter there never has been any complaint that the holding-down
strength of the split anchor was not ample for all purposes. In our
opinion, therefore, the defendants’ devise is, in effect, the same combi-
nation as that patented to.the complainant’s assignor, The variationg
are produced by merely slight changes in form, without any real differ-
ence in. function or operation or result. The decree will be for a perpet-
ual injunction, and, as it is in evidence that actual infringements have
taken place since the filing of the bill, there will be a reference to a
‘master. to take evidence, and report on the damages to complainant.

THE MASCOTTE.
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SmrPING—DAMAGE T0 GOODS—BUBDEN OF ProoF—BILL oF LADING.
‘Where a ship gives a bill of iading reciting that the goods were received on board
“in good order and condition,” and afterwards delivers them in a damaged condi-
tion, the burden is on. her to show that the damage arose from an excepted peril;
and, if she is unable to explain the cause of the damage, she ia liable. 48 Fed. Rep.
119, affirmed in part.

Appeal from the District Court of the United States for the Southern
District of New York.

In Admiralty. Libel by Carter and others against the steamship
Mascatte for damage to cargo. The cause was tried, together with an-
other suit between the same parties, to recover the extra cost caused by
discharging certain tea in Brooklyn instead of within the “tea district,”
on the New York side of the East river. Decree for libelants, 48 Fed.
Rep. 119. Claimants of the vessel appeal. Affirmed.
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I 'Thé: ‘opififeh ‘below, it 'so' far-dg itrconverns this suit,‘was-hd follows;

- «Ag' Fespiéits ‘the ‘claim for daméigd to tea caused by ol the/bill of liding,
a8 ‘welliad'thé inaster's testimony;’shows’ that the chests ‘wete. received on
boafd:iii good condition. Some of theichests on delivery watei beyond doubt,
oiléstained and defaced.. -Adk that ibe olaimants can' do tp.exoperate the ship
hasidoubgless been :dong;, but, after all, the evidence shows nothing more
than hat they cannot explain, how he stains and defacmg oucgr;ed It neg-
atives tortain cau%ef.ha -might, undet: some circumstap¢és; have ‘produced
the ‘ddnt4 mige; but this'is' fiot, 1 think; siifficient to releade the Bhip from her
légal‘bbligation, ' Thé'ship has: posaddsicn and control of the'goods from' the
timethéy are delivered into her custolly. . If the goods were regeived.in good
condition; as this bill of 1ading shows they were, she. warrants their delivery
in like gondition, unless damaged throu h the act of God pqtpuc enemies, the
d ngers. of the seas, or, through som er’ excepted cause. Li?;erpool & a.
I; Steam ‘Co. V. Pheniw Ins. Co., 29 “U. 8. +97, 437, 9 Sup. Ct. Rep. 469.
Thé buidén of showing that'the damage arose from such af ekcepbed cause is
upon thé: shitp. - Nelson'v. Woodruff, 1 Black, 156, As the Mascotte’s evi-
dence/does not show this, but.merely ieaves the damage uuexplained. I must
therefore hold.the ship Jiable for this item.” , S
Convérs &' Kirlin, (J. Parker Kirlin, of coumsel,) for appellants. -
Edward L. Owen, fordppellees, - - ;
~Before W ALLACE and LAOOMBE, ’Circtnt Judgea, and Snnm.uw, Dm-
trict Judge. , P
WALLACE; Circuit Jﬂdge ‘We agx*éé‘ with the leame'd ‘district judge
who decided this cause in the court below, that the libelants have a suffi-
cient case for the recovery of their damages, by reason of nondelivery of
their cargo in good order and condition. The burden of proof is on the
steamship to overcome the effect of the acknowledgment in the bill of
lading of the reception of the goods 6h board “in good order and condi-
tion,” and the evidence introduced on her behalf is not sufficient to over-
come the effeét oi this recital. The décree is afirmed.
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(C'ia'cwtt Cmm qf Appeala, Sec(md C‘Vrcuit. July ao. 1892.)
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Bx;n’m G—-PLAOI or Dnrvpxr—Cus'rom or Powr
The custono? the port of Néw York requiring cargnés of teato be discharged 1n t’!\e
.. “teadistriet,”onthe Naw ¥ork side of the Easlwiver, does dot apply to a general shi
" .. g minor Fpr;ion .0f whose. ca,r%o consists of tea: and where such a ship endeavare
for nearly thré days, without success, to 6btaln a berth in such dlstrict, ahd after.
- warids seoured a berth elsewhere, which was: :adceptable tothe consigueea of the rest
of the cargo, she was not liable for the increased cost caused by dmchargmg the
tea there, 48 Fed. Kep. 119, reversed inpars,” ~* - 7~ 7 A



