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(ch'wu C'ourt of Appeala. N inth C'ircuu. Autusﬁ 5, 1892.)

L s-mn AND vmm—-Nnemenxcn—INmnr 'ro Bn —Evmnxcm.

m raitroads qgittion hend was oh'a’ hand car with ﬁng- gfnpluyes under the con-
trol ‘and superintendence: of a section boss, and: was going at. the rate of 10 miles
an hour., T 9 brake “Ew nges on the car had been supplied by, the section boss,
and ‘were defective. ra trains were being run over that séction, without no-
tice'to the hauda. | A rapidly moving frelght train approached through a cut and

- around a curve,, givln 0 warning or signals. The brake on the hand car was ap-

led ‘ without' effeot; and plaintiff, belisving himsel?' in' fmminent peril, jumped,

. amﬂ% betwesn ‘the’ railg, and the hand carran overhbim, Held sufticient to war-

, ¥ant the jury in holding tile company liable, .

2 Smn—l)zmc'nvn APPLIANCES—DUTY OF RAILROAD Comum
‘The dQuty of ‘a’railroad ‘company to furnish its employes with aafe and reliable

‘machinery and g pliancea adequate to the services in which they are engaged can-
not be de at.éd%o apother servant 86 as_to exempt itself from liability for inju-
ries’ causéd’ by ith omissioi. Nor will: the negligencs of a fellow servant.éxcuse
the company from liability to a coservant for ap in;ury ‘which would not. have hap-
pened had the proper maphinery been urnishe

3, sz o
The employes on t.he haud car had a right to expect that t.hoae in churge of the
freight train would give the usual warning in approaching places of dunger; and
the negligence of the officer in charge of the train in this réspect was not one of
: the :aual and ordinary’ risks assumed: by the plalnt.xﬂ a8 incident to his employ-
men ,
4 TRIAL~EXAMINING WirkRss—DiscARTION o, Corim' <
The mode of examining & witnesd 8- within’ the! dlsoretion of. the: court, nnd itis
not error, therefors, to allow a w1t,pess)to give his testimony in a narrptive form,
and if Ne states matters irrelevant or' incom;l:’ etent it is the duty of the party ob-
jecting t0 arrest the narrative, and move'to hate such testimony stricken out.
5. Pmc'rmn-— nixsux'r—Dmnmne VERDICT—POWER OF: FEb2eRAL CoURTS,
he federal .courts have no power to order a compulsory nonsuit at the close of
giuin’nﬂ’s evidenoe, or to direct a verdict. for defendant be: ore the lattér Lias rested
8 case,; | G :
6. B or Excerrio s-—SnnmmNOY—Om,nmmxp TO Evmlmc
A bilf of exceptions which, in respect to cértain evidence admitted at the t.rial,

: "dontains merely. the formal record, “Objection takén: overruled; exceptions al-
.. lowed, "~-is too general to present any quest.iou for revjew, ag the grou of ob]eo-
tion should be pointed out. -

APPEAn—tR‘i:viﬁw—Exonsnv: VERDIOT~NEW TRIAL. | ’ :

- ..'The correction of an excespsive verdict is 8 question tor the trlal court on a mo-
" tion for 8 new trial, the gra.nting or retuqn;g ot whioh will not be reviewed by the
federal appella.te oou.rts N

Error to the Clrcmt Court of the Umted States for the sttnct of
Washmgton. S

At Law. Action. by Hugh Charless agamst the Northern Paclﬁc Rall-
road Company for damages for personal i 1nJ uries. - J udgment for plaintiff
in the sum of $18,250. - -Affirmed. . Lo S

WJohn H.-Mitchell, Jro; far plaintiff in error. -

4. K MeBroom and Prather & Danson, for defendant in error.

Before DEADY, Hawiey, and Moxuww, Dlstnct J udgel.

MOBROW. Dlstrlct J udgm Tlus actlon was brought by Hugh Charless,
defendant in error, the plalnt.l{f below, to recover the'sum of $25,000 for
damages for personal injuries, alleged to have been received by hlm while
in the employ of the Northern Pacific Railroad Company, defendant in
error, as a section hand engaged at work on the line of the road at a
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point near Cheney, then in the territory, now in the state, of Washington.
The case was tried before a jury, -and the plaintiff had a verdict and
judgment for $18,250 and costs. A motion for a new frial was made
and denied, and thereupon the company sued out this writ of error.
The complaint originally stated two causes of action, the first of which
congisted in a statement of permanent injuries alleged to have been re-
ceived by. plaintiff while assisting in the course of his employment as a
section ‘hand in operating a defective hand car upon one of the sections
of the company’s line of railroad. The second cause of action set forth in
the complairt consisted of allegations to the effect that at the time of the
injury there were known to- the medical and surgical professions certain
medical, surgical, and remedial appliances, by the proper use of which
the plaintiff could have been almost, if not entirely, healed and cured of
his injuries; that the eompany failed, neglected, and refused to use or
have or cause to be used such appliances and medicines for the healing
of plaintiff, whereby plaintiff had been rendered a cripple for the remain-
der of his life, unable to work, or move his lower limbs or the lower part
of his body. The defendant demurred to the first cause of action, and
moved to strike out the second. The demurrer was overruled, and the
motion to strike out granted. . The action of the court in overruling the
demurrer, to the first cause of action is claimed as error, on the ground
that the complaint, as it- was'allowed to stand for trial, did not state facts
sufficient to constitute a.cause of action.

The material allegations of the complaint relating to the first cause of
action are'that in the operation of defendant’s railroad it was necessary
at all times to keep in employment and service of defendant a number
of laborers for the maintenance of defendant’s track and roadbed, and it
became and was delendant’s duty, in the employment of said laborers

. in said service, to furnish them with competent and efficient means and
appliances for the proper discharge of their duties in said service, and
to furnish them with necessary intormation as to the passing of trains on.
defendant’s road to protect themselves from injury by such trains while
engaged in said service. That plaintiff was on the 28th day of August,
1886, one of defendant’s servants and employes whose duty it was. to
maintain a.certain section of delendant’s track and roadbed, under the
charge, control, and superintendency of one William Kirk, who was the
section boss of the section running west from Cheney, and as such :sec-
tion boss the agent of the defendant in maintaining the track and road-
bed, and had the superintendency, direction, and .control of the work
and the means and appliances thereior. That at said date defendant

" bad in its employ at Cheney a telegraph operator, whose duty it was to

know the time of passing trains over defendant’s road in the vicinity of

Cheney, and.the times of their arrival and departure therelrom, and to

inform detendant’s servants and employes, whose safety and wellare
might be endangered thereby, of the times of the running of such trains.

That in the carrying on of said work of maintaining said track and road-

bed it becamne and wag necessary for said: servants and employes to use

& certain hand: car under. the direction and control of the section boss.
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That this hand car was sufficient for its ordinary uses, but in case of
imminent danger fron collision it was defective in not having a suffi-
cient:brake; which, instead of brake blocks to rub and stop the wheels,
was only a short piece of timber-fastened to said car at one end, and
made to rub upon one of the wheels by pressing thereon with the foot.
That the section boss and road master knew of this defect, but told
plaintiff that the brake was sufficient for the purposes of its use, and
plaintiff did not know different until the happening of the accident in
which he was injured. That on the said 28th day of August, 1886,

while in the service and employment of the defendant as aforesaid, and
during working hours, plaintiff, together with other like servants and
employes of defendant, under the direction and superintendency of the
section boss, and with ‘the knowledge of said telegraph operator; left
Cheney-on said hand car, going west, being ignorant of any approaching
train on the road from the west, and of any danger to his person on ac-
count of the running of any train in that vicinity. That when about
two miles west from Cheney, near a'deep cut and curve in the road,
sufficient to obscure an approaching train, while plaintiff was standing
on the frontend of the hand car; working at: the léver propelling the
same, with his back towirds the direction in which they were going,
the section boss standing on the rear end of the hand car looking in
the direction they were going, having full charge, control, and direc-
tion of the hand car, which was then running-at the rate of about 10
miles an hour, the section boss for the first time informed plaintiff that
a freight train traveling east was about due at that place. That plain-
tiff knew that said hand car was then not far from said cut and curve
in said road, immediately became apprehensive for his personal safety.

That 1mmed1ate]y upon- informing plaintiff that said -train was then
about due at said place said section boss exclaimed, “There she comes
now; put on the brake!” That thereupon one of the employes nearest
-the brake pyt it on, and tried to stop the car, but failed to do so, or to
diminish its speed sufficiently, as it appeared to plaintiff, to prevent a
collision with the approaching train, whereupon plaintiff turned to see
how near ithe train was, and what the chances of escape were. That
he then saw the train but a short distance from them, and approaching
very rapidly, without slackemng it§ speed, and it appeared to plaintiff
that a collision'with the train was inevitable, and that his life would be
lost thereby; tnless he did something upon that instant to 'save his life.

That at that time there were-tools and different kinds of repair materials
on the hand car, so arranged along its ides that it appeared to plaintiff
that it would- be impossible for him to reach either side of the car to
jump therefrom to the side of the track, but it did appear to him that
‘he could jump:from the front end to the side of the road, and avoid in-
jury, and with'this belief he did jump, with the mten’uton of saving his
life. - That when he Jumped from the car, instead of alighting upon his
feet on the'side of the road, ‘as he expected he fell ofi the road between
the rails, and before he could recover himself the¢ hand car was about
to run over him, whereupon he put up his foot against the approaching
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hand car to stop it, and prevent it running over him, but the car was
coming towards him with such velocity that he could not stop it, and
it ran over and upon him in such a way as to break and dislocate one
of the vertebre near the middle of his spinal column, and to cause him
other great and permanent injuries about his back, chest, and legs.
That during all the time the engineer and conductor of the freight train
knew of the danger in which plaintiff was then placed, and of a collision
with the hand car, and of the probability thereby of injuring and killing
plaintiff; yet the engineer and conductor of the freight train negligently
and recklessly failed and refused to slacken the speed of the train, and
continued to run it at a great speed, to wit, of 25 miles an hour, there-
by causing plaintiff great fear of immediate death by said train running
over him and causing him to make the efforts he did to save his life.
That the telegraph operator at. Cheney knew that plaintiff left Cheney
on said hand car, and that a freight train was about due at that place,
going east, and that the hand car, going west on said section at that
time, would be in great danger of a collision with -the freight train, and
the plaintiff would be in great danger of personal injury and loss of life
thereby. That the telegraph operator negligently and recklessly failed,
neglected, and refused to inform plaintiff thereof, whereby he was placed
in the position of great imminent peril and danger; which, without his
fault, resulted in the injury to him as stated. That defendant negli-
gently and knowingly permitted and caused plaintiff to use in its serv-
ice said car having a defective brake, whereby plaintiff was made and
caused to rely on the sufficiency of said brake until he had to jump
from the car, causing the injuries stated.

It is urged against the sufficiency of this complaint that it contains
no allegation charging negligence upon the company, or upon any one
for whose acts the company was responsible. The statement of the case
made by the eomplaint is subject to some criticism. It is not in the
most approved legal form, a plain and concise statement of facts consti-
tuting the cause of action, but we are of the opinion that, taking all the
allegations of the complaint together, they in effect charge— First, that
the defendant. was negligent in not providing plaintiff and his coem-
ployes with a suitably equipped hand car for the work in which they
were engaged at the time of the accident; second, that under the direc-
tion of the section boss the hand car was being run at the rate of about
10 miles an hour when the approaching freight train was discovered
immediately in front; third, that the telegraph operator at Cheney neg-
ligently failed to notify plaintiff and his coemployes that in going west
on the section at that time they would meet a freight train going east;
Jourth, that the conductor and engineer of the freight train were negli-
gent in running their train at great speed, and in not slackening the
speed of the train when the danger of collision with the hand car be-
came imminent by its approach,—and that the failure of the defendant
through its agents to use ordinary care in these particulars was the prox-
imate cause. of the injury to the plaintiff. The question is as to whether
any one or all of these allegations state a cause of action against the de-
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fendant, and’ its deterniination involves‘a.consideration of the general rule
eiéinp’ﬁng 'the common master from ligbility to one -servant for injuries
catsed by the negligence of .a fellow servant in the same employment. .
To this-tule there are several important exceptions. * In Hough v. Rail-
way Co., 100 U. 8. 218-217, the supreme court of the United States al-
firmed an'exception applicable here.. . The court said: ,

'“Ome, and perhigps the nhost irnportarit; of those exXceptions arises from the:
obligatioh ‘of the master, ‘whether a niatural:person or a corporate body, not
to expose the servant, when conducting tlie master’s businesgs, to perils or
hazards against which he may be guarded by proper diligence upon the part of
the master. To that end the master is bound to observe all the care which
prudence and the exigencies of the situation require in providmg the servant
with machmel ry or other mslrumenbahnes adequately safe for use by the lat-
ter."

In Radmad Co. v. Ross, 112 U. S 877-383, 5 Sup. Ct. Rep. 184,
the same court held that— '

“It is mdwpensa.b]e ‘t0.the employer 8 exemptlon flom liability to his serv-
ant for the consequence, of risks thus incurred that he shuuld himself be free
from neghgence. ‘He must furnish the servant the means and appliances
wliich the service requires tor its efficietit and safe perfurmance, uuless oth-
erwise stipulated; and if he fail #h (hat respect, and an injury result, he is as.
linble to ‘the servant as he wouid:-beito a stranger. In other. words, whilst
claiming such exemptwn he must th lumsalf be guilty of contubutury neg-
ligence.”.

In Razlr’oad Co. v. Herbert 116 U S 642—647 6 Sup Ct Rep. 590,
this doctrine was applied to & state of facts Whlch serve to illustrate the'
practical application of the rule where contributory negligence is made
part of the defelise; In that'case a brakeman was injured while acting
under the orders bf a yard thaster'in attempting to stop cars by means
of a brake that was out of erder. :To'recover damages for the injury
sustained he Brought an #ction: agamst the company, alleging that it
wag its duty to prowde good and ‘sife:cars and machinery, and appa-
ratus of a like:character for brakmg and handling them, and also to
makKe tules and’ regulations for switching and handhng them in the yard,
and for'notifying employes of the condition of defective and broken cars,
so that they might not bé subject to unnecessary danger; but he alleged:
that the company had neglected its duty in these particulars, and theleby,
without his fault, he was injured as stated. In its answer the company
aduiitted the ailegatmns as to the employment of the plaintiff and the
injuries hé had: received; but set up that it was his duty to know, and
that he did know, the condition of éach of thecdrs, and that he care-
lessly put hisileg between them when setting the brake, and thus; through
his own' fault} suffered the injury of which he complained. There was
a verdict for the plaintiff for. §25,000, which the court, on a motion’ for
new trial, reduged to'$10,000: THe suprenie dourt, in determmmg the
question of law involved in this writ of. error, said ¢

““The general ‘doetrine ds 'to the e)(emptmn of 'an en‘nployer from liability

for injuries to & sérvant, caused by the neglizence of 4 fellow servant in a
common euiployment, is: well settled. Wien several persons are thus em-
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ployed, there is necessarily incident to the service of each. the risk that the
others may fail in that care and vigilance which are gssential to his safety
In undertakmg the service he assumes that risk, and, it he should suffer, he
‘cannot recover from his employer. He is supposed to have taken it ‘into con-
gideration when he arranged for his compensation. * * '* -Itis equally
well settled, however, that it is-the duty of the empldyer to select and retain
servants who are fitted and competent for the service, and to furnish sufii-
cient and safe materials, machlnery or other means, by which it is to be per-
formed, and to keep them in repair and order. This duty he cannot delegate
.to a servant 8o as to exempt himself from liability for injuries caused to an-
-other servant by its omission. Indeed, no daty required of him. for the safety
and proteclion of his servants can be transferred so as to exonerate him from
such liability, The servant does not undertake to incur the risks arising
from the want of sufficient and skillful colaborers, or from defective machin- ,
ery or other instruments with which he is to work.. His contract implies
that in regard Lo these matters his employer will make adequate provision
that no danger shall ensue to him, This doctrine has been so frequently as-
serted by courts of the highest character that it can hardly be considered as
any longer open to serious question.”

In Ford v. Railroad C'o., 110 Mass, 240, the plaintiff was. 1nJured by
the explosxon of an engine upon which he was employed as engineer.
The explosion was caused by a defect in the engine, due to the.failure
of the company to keep the engine in proper repair. It was contended
on the part of the defense that negligence in keeping the engine in re-
pair was the negligence of a fellow servant. The supreme court of Mas-
sachusetts held that the company wasliable. The court said:

“The rule of law whichexempts the master from responsibility to the serv-
ant for injuries received from the ordinary risks of his employment, including
the negligence of his fellow servant, does not excuse the employer from the
exercise of ordinary care in supplying and maintaining suitable instr umen-
talities for the performance of the work required. One who enters the em-
ployment of another hus a right to count on this duty; and is not réquired to
assume the risks of the master’s negligence in this respect. The fact that it
is a duty which must always be discharged, when the employer is a corpora-
tion, by officers and agents, does not relieve the corporation from the. obliga-
tion. The agents who are charged with the duty of supplying safe .machin-
ery are not, in the true sense of the rule relied on, to be regarded as fellow
servants of those who are engaged in opelat,mg it. They are charged with
the master’s duty to his servant.” :

In Flike v. Railroad Co., 53 N. Y. 549, an agent of the company whose
duty it was to make up and dispatch trains, and to employ and station
brakemen thereon, sent out a train with two brakemen, when three was
the usual number required. The agent did in fact employ a third brake-
man, who, by reason of oversleeping, failed to get on board in time.
The train parted, and,in consequence of the want of necessary brakemen
one part of the train ran back and collided with another train a short
distance in the rear, killing a fireman on the latter train, who was.also
a servant of the company. The action was to recover damages for the
death of the fireman. It was claimed that the injury was attributable
to the negligence of the brakeman who failed to report for duty, or, if
caused by the negligence of the agent in not supplying the place of the
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defaulting brakeman with ‘another man, such negligence in-éither case
should be regarded as the negligence of a fellow servant, for which the
company was not responsible, The court held that neither of these po-
sitions was tenable. In discussing the law applicable to the case,
CnurcH, C. J., speaking. for the court, said: .

“The true rule, I apprehend, is to hold the corporationliable for negligence
or want of proper care in respéct to such acts and duties as it is required to per-
form and discharge as master or principal, without regard to the rank of the
agent intrusted with their performance, As to such acts, the agent occupies
the place of the corporation, and the Iatter should be deemed present, and con-
ggquentgx liable for the manner in_w’hic,h_‘ they are performed.”

"In‘Cone v. Railroad Co.,81 N.'Y. 206, the plaintiff was a car repairer
in deferidant’s employ, and was injured by steam escaping from a loco-
motive engine. The engine was in, many particulars in bad condition.
Tts fire. box was burned out, stay bolts had given way, its cylinders
needed boring out, its valves facing, it Jeaked badly, and its flues were
defective, its throttle valve leaked, and the thread upon the screw which
served t6 hold thereverse bar in place and thus control the motion of the
engine 'was'so worn out as to be useless. In conseguence of these de-
fects;  the stear escaped from the boiler into the cylinders, the engine
was put in motion, and the accident occurred of which the plaintiff com-
plained,’ - It was claimed on the part of the defendant that the engine
was furnished with cylinder cocks; that these cocks, if opened, would
have allowéd the steam to escape, thus preventing its accumulation in
the cylinder and its pressure upon the piston; that the engineer omitted
to openthe cocks, and was theiefore guilty of negligence, and that it was
this negligencé which caused the injury, and so the defendant was ex-
onerated., 'The court, in ¢ommenting upon this defense, said:

“But, the. cylinder cocks were part of a perfect machine; they were not
added to supply the defects, or.any of them, to which I have above called at~
tention. = Therefore the defendant’s contention comes to this: ¢ We concede
that we failed in our duty. We did not supply a suitable machine; but our
servant, the engineer, could, notwithstanding, have so managed that the de-
fect should canse no harm.’ - If this doctrine is accepted it will loosen the
rule of responsibility which now: bears none too closely upon corporate con-
duct. It will seldom happen that unusual care on the part of an engineer
would not prevent an accident. In this case he might have opened the cocks,
or blocked the:wheels, or with extieme care so separated the engine from its
train that.the.twe should occupy separate tracks. 1t now seems that it would
have been well to have done one or the other of these things. His omission
to do so may have been negligence towards.the defendant, but it does not re-
move the responsibility which attached to it to furnish good and suitable
machinery, 6t placé it upon a subordinate whose duty is to be measured by
the degree of 8kill necessary for its management, and who is not called upon
to make good the want of corporate care and attention.”

~ The q(‘)‘urtlsaid forther: ,

*“Neither upon principle nor authority can it be held that negligence of the
servant in using imperfect macliinery excuses the principal from liability to
a coémploye for an injury which coald not have happened had the machinery
been suitable for the use to which it was applied.”
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Numerous cages might be cited to the same effect, but it will not be
necessary to multiply authorities on the point, since the law is well
established by the supreme court of the United States and by the highest
courts in many states that the absence of superior rank or title in the
intervening servant or agent will not exempt the master from liability
for injuries resulting from the use of defective machinery or appliances.
Tested by this rule, the allegations of the complaint in the present case
concerning the use of the defective hand car at a high rate of speed un-
der the direction of the section boss, in the manner described, whereby
plaintiff was injured, state a cause of action. The complaint being suffi-
cient in this particular, we might stop here, but we will notice briefly
one of the remaining allegations, for the purpose of referring to another
feature of the question where the liability of the master, according to
some decisions, may be determined by the character of the duty required
to be performed by the servant. The telegraph operator at Cheney is
charged with negligence in not notifying the plaintiff and his coemployes
on the hand car of the movements of the freight train, the danger of a
collision with which caused the plaintiff to jump from the hand car,
whereby he was injured. It was the duty of the company, as admitted
in its amended answer, to furnish its employes engaged in maintaining
its track and roadbed with information concerning the movements of
trains over the sections on which they were employed. In the present
case it is alleged that this duty was required to be performed by the tel-
egraph operator at Cheney, but the designation of the official is imma-
terial. It was a direct, positive duty which the company owed such
employes as were exposed to danger by the movement of trains. In
Lewis v. Seifert, 116 Pa. St. 628-647, 11 Atl. Rep. 514, it was deter-
mined that a train dispatcher, wielding the power and authority of a
railroad company in the moving of trains, in the changing of schedules,
or the making of new ones, as exigencies required, is not a fellow serv-
ant with a train employe. The court, in its opinion, said:

“It is very plain that it was the duty of the defendant company, as between
said company and its employes, to provide a reasonably good and safe road,
and reasonably safe and good cars, locomotives, and machinery for operating
its road. It is equally clear that it was its duty to frame and promulgate
such rules and schedules for the moving of its trains as would afford reason-
able safety to the operators who were engaged in moving them. This is a
direct, positive duty which the company owed its employes, and for the fail-
ure to perform which it would be responsible to any person injured as a con-
sequence thereof, whether such person be a passenger or an employe. It
would be a monstrous doctrine to hold that a railroad company could frame
such schedules as would inevitably, or even probably, result in collisions and
loss of life. This is a personal, positive duty; and while a corporation is
compelled to act through agents, yet agents, in performing duties of this
character, stand in the place of and represent the principal, In other words,
they are vice principals.”

We are aware that there are decisions holding that a telegraph oper-
ator does not occupy the position of a train dispatcher merely because
he transmits or delivers the orders for the movement of the trains, and
that his negligence cannot be said to be the negligence of the company;
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'bu’t it is Mot necessary; in this conneetidn, to-detérmine the actual duty
or: respousxblhtres of a telegraph: operator.. - All: thisiis covered in-the.
presdtit case by the allegations of the complaint, and upon the questions
fnvolvedin the demurrer these wllegations must be accepted as true..
Phd! poiit is that the duty of keeping the employes on-the section in-
formed ‘as; to' the movement of trains:over that section was a positive
dwty ‘devolving upon thé company .and, where injuries.are sustained by
redsoh of ‘negligenee 'in:the ‘performance of that .duty, the company is
lisble. "The ‘complaint: ‘being. suﬁiment in the pnrtxculals mentloned
d}sposwmf the first exesption. . . v -

+{T4'#8 next olaitmed as error. that thet plamtiﬂ‘ was. allowed on. the trial
to'vhake a'statement in:narrative form, as.a witnéss in -his own behalf,
witheut being specially 1nterx'0gated by: his: counsel in reference to.the
particular matters involved in the cage; that the statement was made in
such a'wayias to afford the defendant no opportunity of making any ob-
jection toany:particular portion, and was allowed to be made-over the
general: nbglectlon that it contained matters immaterial to the issues, and
maomfpétent as- being:shearsay: and inot: the best .evidence. ', It appears
from the record that after: & few preliminary questions the plaintiff’ was
asked the: followmg question by his counsel:.. “Turn to the jury,and tell
them: the facts.in this case, commencing. ‘at. the time of your employ-
ment with' the NorthemPacific Railrbad Company, and tell them the
complétestory.”: To this: question no ob]ectxon was made. . . The plain-
tiff thergfore proceeded to relate the facts:in the:case as requested. After
stating ‘the “particulars 'of! his-employment, the use of a hand car, the
method of stopping it, and the breaking'of one of its wheels, counsel for
defendant 6bjected -to thd:course in which the taking of the testimony
wag proceeding, claiming that the ‘witness was. makmg a statement
of matters immaterial to the i issues involved in the case, and incompe-
tent as being hearsay, and not the best evidence, and that he desired to
interpose such objectmns, but that, owing to the.fact that the testimony
was being, g;ven in a, nayrrative form, no opportunity was given counsel
to properly interpose such-objection. , .The_court replied to this objec-
tion that thefeking of the witness’ testlmony in the narrative form would
be the best w&y of getting-at what he kneéw or could state concerning the
matter. at 1$sﬂe, that it wonld save time to proceed in’that way, and
‘would pethaps furmsh to the jury a more ‘conhected statement of the
matter to be told as it occurred and took’ place It was within the dis-
cretion of the eourt to allow the witness to. give his testimony in a narra-
tive form. .Thomp. Trials, § 354, In. general, this practice is com-
mended by ‘textwriters. Mr. ‘Chnty,in speaking of this method‘ of ex-
anilmng w1tnesses says:

“Tbis certa.mly QhB pracbme, when the time and place of the scene of action
have once been fixed, to desire the witness fo give his own, account.of the
matter, directing him, when not a professional person, to omit, as he pro-
zeeds, account.of:what he has only heard from others and nol seen or heard
himself, and which he is apt to suppose is quite 48 material as that which he
himself has seen.”

~The'author says further. PSR
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“It is difficult, therefore, to extract the important parts- of his evidence
piecemeal, but if his attention be. nrst drawn to the transaction by askmg
him when and where it happened, ‘and he be told to describe it from . the be-
ginning, he will generally proceed in his own' way to detax] all the facts in
the due order of tlme ” 3 Chit. Gen. Pr. 894.

But if, in the giving of such testunony, the witness states matters ir-
relevant .or immaterial or incompetent. as being hearsay, it is the right
and duty of counsel objecting to such testimony to interpose and. arrest
the narrative by calling the attention of the court particularly to the ob-
jectionable matter, and by a motion to strike it out obtain a ruling
of the court excluding such testimony from the case. Gould v. Day,
94 U. 8. 405—414, “It is the :duty of a party taking exception to, the
admissibility of evidence to point the part out excepted to, when the
evidence consists of a number of particulars, so that the attention of the
court may be drawn to the particular objection.” Moore v. Baak, 13
Pet. 302-310; U. 8. v. McMasters, 4 Wall. 680-682. “It is the duty
of the party to select the incompetent from the competent testimony,
and to point out in his motion the specific testimony objected to, as well
as to indicate the character of the objection.” Thomp. Trials, § 719.
It does not appear that counsel for defendant was deprived of an oppor-
tunity to make such a motion, and the proceedings cannot be consid-
ered as error.

Errors are assigned that ‘the court allowed the plaintiff and another
wilness to answer certain questions over the objection of counsel for de-
fendant. These questions related to and made inquiry concerning the
power of the foreman, Kirk, to hire and discharge men; whether Kirk or
the telegraph operator or any one told witness that they would meet a
train; and as to the sufficiency of the brake on the hand car.  The ob-
jection to each question, as stated in the assignment of errors, is that
“what was sought to be shown thereby was not admissible as evidence
by reason of being irrelevant, immaterial, and incompetent.” This ob-
jection was not, however, incorporated into the bill of exceptions. All
that appears there is the formal record: “Objection taken; overruled;
exception allowed.” The evidence called for appears to have been rele-
vant, material, and competent; but the objection, as stated in the bill
of exceptions, is too general to present any question for review. “Where
evidence is objected to at, the trial, if the party would save an exception
to the ruling of the court if adverse to him, such as will be available on
appeal or error, he must frame his objection so as to bring to the atten-
tion of the trial court the specific ground upon which he predicates it,
and this must be stated in the bill of exceptions.” Thomp. Trials, § 693,
and cases there cited.

When the plaintiff had closed histestimony and rested his case, coun-
sel for defendant moved the court for an order dismissing the case, and
for the nonsuit of the plaintiff, The motion was denied, and the ac-
tion of the court in denying the motion is claimed as error. The re-
fusal of the court to grant this motion was in accordance with the estab-
lished practice. It has been repeatedly decided by the supreme court
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that co‘urts of the United States have no power to order a peremptory
nonsuit hgmnst the will of the plaintiff, , Elmore v. Grymus, 1 Pet. 469 ;
De quf v. Rabaud, 1d. 476-496 ; Crane v. Morris’ Lessee, 6 Pet. 598-610;
Szlsby v. Foote, 14 How 218—222 Castle v. Bullard, 23 How. 172-183.
It is also a531gned as error that the court should not have required de-
fendant to,proceed to its defense after plaintiff had rested his case,
but should have directed the j jury to return a verdict in favor of the de-
fendant. ' “That motion, however, does not appear, by the bill of excep-
tions; to have been made by counsel for defendant ; besides, he proceeded
'with'th“'e defense, and introduced testimony in‘that behalf. This action
on his part effectually disposed of all question of error. The refusal
of the court to instruct the jury at the close of plaintiff’s evidence that
heé was' not entitled to recover could not be assigned as error, even if the
proper ‘motion had been made, because the defendant, at the time of
requesting such instruction, had not rested its case, but afterwards went
on, and’ introduced evidénce in its own behalf. Railway Co. v. Cum-
mings, 108 U.'S. 700, 701, 1 Sup. Ct. Rep. 498; Insurance Co. v. Cran-
dal, 120 U, 8. 527—530 7 Sup. Ct. Rep. 685; Robertson v. Perkins, 129
U. S. 233-236, 9 Sup. Ct. Rep. 279.

The t'e'st’imony of both phrties having been concluded, defendant’s
counsel, by motion, fequested the court to direet the jury to return a
verdict in favor of the defendant upon the grounds that the evidence
submitted ‘on the trial of the case was not sufficient to establish the lia-
bility of the defendant for any injuries sustained by the plaintiff; that
it appedred from the evidence that whatever injuries were sustained by
the plaintiff were occasioned by his own negligent and careless acts and
by the negligence and carelessress of those ' who were fellow servants
with him-'in the same employment; and that it appeared from the
evidence that whatever injuries occurred to plaintiff were without the
fault or neghgence of the defendarit, or of any of its servants or agents
or employes'for which it was responslble or liable to the plaintiff. The
court refused to direct the jury as requested, and the denial of the mo-
tion is assigned aserror. It is well settled that the court may withdraw
a case from- the consideration of the jury, and direct a verdict for the
plaintiff or the defendant, as the one or the other may be proper, where the
evidence is tindisputed; or is of such conclusive character that the court,
in the exercise of a sound judicial discretion, would be compelled to set
aside a verdict in opposition to it. Railroad Co. v. Converse, 139 U. S.
469-472, 11 Sup. Ct. Rep. 569. Does the present case come within
this rule? The evidence introduced on the part of the plaintiff tended to
prove the following facts: Plaintiff was employed by the defendant in
section work under a foreman. When he went to work, the hand car in
use on the section had no brake attachment, but was stopped by means
of a stick inserted between the spokes of one of the wheels. This stick
was used for this purpose until Kirk became foreman of the section,
when one day, in attempting to stop the car to get out of the way of a
train following rapidly behind it, the workman performing the duty of
stopping the car by. this device struck a spoke in a wheel and the stick
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was knocked out of his hands. They had difficulty on this occasion in
stopping the car, and a narrow escape in getting it off the track, but
they worked along in this way until a wheel broke off, when Kirk, the
foreman, applied to the road master for a new car. He failed to get it.
The disabled car was thereupon repaired by an old wheel in place of the
broken one, and the foreman nailed a stick on the side of the car for a
brake. The upper end of this stick being pulled back, its lower end
pressed upon one-of the wheels, acting as a brake. ~ When the foreman
placed this stick on the car he called the attention of the section men to
it, and said: “Now it is not like the last brake. It is good and solid,
and cannot get away from us. It is a big improvement on the last one.”
They did not, however, meet a train with this car until the morning of
the accident. That morning an extra freight train cameinto the station
at Cheney. The section house was about one fourth of a mile east of
the station. - The section men waited awhile for this train to pass. It
did not, but stopped at the station. The foreman, Kirk, with plaintiff
and the other section. men, went to the station. From this point the
testimony tending to prove the circumstances immediately connected
with the accident may be stated in the language of the plaintiff, who
testified as follows:

“We went to the station, and, when we went by, Kirk told us to stop; that
he wanted to go into the station, and see about something. We stopped,
and went to doing something like shoveling cinders while Kirk crossed over.
This train was on the'inside of the station from us. He crossed over the
train, and went as far as the station. I would not swear he went in.
After a while he came back, He said,  Boys, get on and go to work.” We
got on, and went to work, and when we got about one and three quarter
miles,—the third mile,—we were nearing a cut, and where the engine was
supposed to whistle. This third mile commenced with that cut, and from
there there were cuts and curves and much timber along theline. - There were
fires along there, which we put out, and lots of smoke, and besides it was
misty and foggy. When we got oul here,—one and three quarter miles,—
Kirk says: ¢Boys, this is too fast running.” They told me that this train,
at the station, they could see another section between here and Sprague
coming behind them; that it was coming at a fast rate, to make some point
in Montana. It was running extra fast to make this point.” I turned
around, and the men done the same, and tried to stop this car, which I be-
lieve was running about ten miles or so. We tried to stop it, and this
man at the brake—it had been soloose, he always had to hold it to keep it
there, whether braking the car or not—this man put on the brake; and I
was on the west end, going out towards the train. The rest were on the
east or hind end. There was no one on the front end but me. This man
put the brake on, and I tried at the pump bandles to hold on to stop it, when
he said we were going too fast. He said, «It must be pretty close on us
now;’ and I tried for a while to stop it, and in or about the time that he
told us the fast train was coming, he looked and said: «Boys, here she is.
It is right onto us. Get on fthat brake, and get the car off before she comes
on us.’ So we used the brake and bandles, but we saw it was coming to no
stop, or not likely to, and I looked to see behind me if this train was near,
and ab the time I looked it was about one hundred feet, and I belicve nearer
than that.” I saw there was no sign of the car coming to a stop. There
were shovels -and picks and sledges and tools of different kinds, and the
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large jack; all these ware piled on thei'Bide..! Théy.ahde a: practice of put.
ting them; onifhe.end of ithe.car there wag least on, jand 1. being alone.they
were on-my side, 8o I was-standing in, the center in front of this place to
jump. }fsaw the train inside of one.huhdred feet, 4nd no. sign of 'its stop-
ping, and. no ‘whistle being made, though'she had ¥rossed the crossing. 1
irade an-effort to juthp tothe side ‘of “thé €ur, butias ‘the wheel comes' over
thé ear it was 'nobleisyito jump-aeross.: I tried to jump over the end, and [
did:not. get as far a$ the rail on fhe.side, as I jumped tothe south. The
south-siile.of the car hit, ;e on.the side of this leg. and it Knocked me right
onta.the track ahead.of the car. The car was following clusely, and I knew
that 1 gould not help heing catched. As’it hit me and Knocked me ahead I
triéd” to raise my feet' and stop it, but the car cidght’ my foot, and it was
coming 8o fast that it was of ne avail.” It doubled me over and cramped me
up,and put my head where my.fret were,—turned me over, :The other.l¢g
was caught in the cog of the wheel.. .I.bronght the car to a stop, and the
men jumped off, I was lying on the gravel, One of the men hollered fo
me, and 8aid: ¢Are you burt?’ Xirk said: ¢There is no time for this.
Get_hold of the car, and get it off thetrack before the train runs over him.’
S0 they:got hold of the hind end, and cdught it up, and run around with it,
and pultetl it down the roadbed aftér them; and so ‘when my head was tow=
ards the'rail by their turning the car around the engine went by and. blew
sand 4nd.-dirt onto my head. By the time they got around this cog wheel
turned a different way, and released my pants, so that I fell out, and some
of them hollered to this train to stop and come back, but the train ran past
quite a; ways, and :they pjcked me up.and carried me up the track, and put
me on the.train, and left me at the station, which was Cheney.”

_Plaintiff further testified in substance upon direct and cross-exam-
ination; among other things, that there was a .crossing near where
the approdching train was at the time of the accident; that plaintiff did
not hear ‘the engine whistle; ‘that if it had whistled he would have
heard it; that the freight train was running at the rate of nearly 30
miles an hour, when it passed him after the accident; that as soon as
Kirk notified the men on the car that a train was eoming they took
means to stop the car by:the man at the brake bearing down on it; that
the brake was a piece of slab that Kirk had picked up, about two feet
six inches long; that he nailed it to the side of the tar between the
front and hind wheels, abot five or six inches ahead of the wheel.
The wide side of the stick was to the side of the car, with a nail driven
through it, and the narrow side was to take up and hold by, and by
holding down with the hand the brakée was applied. to the wheel.: The
side of the stick towdrds the car was about three inches wide, but the
side that rubbed on the wheel was not two inches.” The wheel was
about three inches wide. The plaintiff never objected to these appli-
ances, nor,to.the condition of the car. He did what he was told, and
worked the best he could...: As far as the car was.concerned, he did not
claim to have known anything, beoause it was his opinion when they
put on the brake it was first class. Had been told sincé'that it was not.
" In addition' to the testimony, evidence was introduced by plaintift
tending to prove that the brake on the hand car.was not a good ‘one;
that if it had been & good brake it could have stopped. the hand car in
time for.-plaintiff to; have got off; that the brake  operated -only on
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one wheel; and that wheel loose; that wheels oh the car wéfe not mates;
that two were’ ah;ke, and the ‘other two did ‘not’ belong toithe same -car}
that the cog whqels sometlmes shpped and that the car was i patched—
up car; that the cut near where the accident occurred was 20 feet high,
and that. the engine of the approaching train did not whistle before en-
tenng the cut; and that there was a telegraph operator at Cheney.. It
is'admitted in the answer that it was the duty of -defendant to fur-
nish la*borers engaged in- mamtamlng the track and ‘roadbhed of defend-
ant with necéssary information as to the passing of trams on the de-
fendant’s road. . .

The testimony. on the part of the defense tended to’ ‘prove that the gec-
tion on which. plaintiff was employed was the easiest on the division;
that the appliances for the hand car were good for the section; that
the lever brake on the car at the time of the accident was as good as
any in use on the road; that it rubbed on the top of the hind wheels
and the lower rim of the front wheels, and by its application on the
accasion in. question the .car had almost stopped when Charless went
off; that the cut, near wherg ‘the accident occurred’ was. ‘from. gix to
elght feet high, and persons approaching it at one ‘end could see
across the tangent of the cut and curve to the other end It will
not be necesﬁal‘y to refer’ further to the testimony 6n the 'part ‘of the
detense, enough has been stated to show that it contradicted the testi-
mony on the part of the plaintiff in many particulars. It was the prov-
ince of the jury to weigh: this conflicting evidence, and determine the
actual facts. It was a fair question for the jury to determine from the
testimony whéther the accident would have happened if the defendant
had used ordinary care in providing the plaintiff and his coemployeson
the section with a hand car suitably equipped with a safe and effective
brake for .the work in which they were engaged. Railroad Co. v.
Young, 1: TU. 8. App. 96, 49 Fed. Rep. 728-725. It was also a fair
question whether the accident would have happened had the defendant
used ordmary care in the movement of its trains, and in notxfymg the
section men of the approdch and passage of such trains.

In leway Co, v. Tves, 144 U. 8. 408-417, 12 Sup. Ct. Rep. 679
plaintifi’s mtestate was. kllled by a railway tram at a street crossing in
the city of Detroit. In the court below the question of negligence or
want of ordinary care and prudence was submitted ‘to the jury todecide.
The suprenie court held that the instruction to: this effect was' -correct,
and in defining the provmce of the Jury in such a'case said:

“There is no fixed standard in the law by:which a court is enabled to arbi-
trarily say in every case what condnct shall be considered reasonable and pru-
dent, and. what shall constitute ordinary -care, under any and all circum-
stances. ' The terms * ordinary care,’ * rensonable prudence,’ and such like
terms, as applied to-the conduet and affairs of men, have a relative signifi-
cance, and cannot be arbitrarily defined. - What may be deemed ordinary care
in one case may, under different surroundings and circumstances; be gross
negligence. ' -The policy of the law has relegated the determination of such
questions to the jury, under proper instructions from the court. . It is their
province to nole the special; circumstances and surroundings of each particu~
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jaricase, and then say whether the gonduct of theiparties in that ease was such
as. would be expected of, reagsonable, prudent men, under a similar state of af-
fairs. I When a given sl:ate of factsis such that reasonable men may fairly
differ upon the questmn 48 to whether there was negligence or not, the deter-
mination of the miatter is'for the jury. It is only where the facts are such
that all reasonable men must draw the same conclusion from them that the
question of negligence is ever considered as one of law for the court, Rail-
road:Co. v. Pollard, 22 Wall, 341; Railroad Co. v. Converse, 139 U. 8. 469,
11 Sup. Ct. Rep. 569; Thompson v. Railway Co., 57 Mich. 300, 23 N. W.
Rep, 820; Railway Co. v. Miller, 95 Mich. 274; Razlway Co. v. Van Stein-
burg, 17 Mich.' 99, 122; Gagynor v. Railway Co., 100 Mass. 208-212; Rail-
road Go. V. Picksley, 24 Ohio St. 654; Railroad Co. v. Ogier, 85 Pa. St. 60;
Robinson v. Cone, 22 Vt. 218; Jamison v. Railroad Co., 55 Cal. 593; Redf.

R. R. (5th- Ed.) § 133, p. 2; 16 Amer. & Eng. Enc. Law. tit. « Negligence,’
402. and authorities cited in note 2.”

We thlnk upon the testlmony in this case, the court below prop-
erly denied the motlon to direct the jury to return a verdict for the
defendant.

Exceptions were taken to the following instructions of the court, and
the giving of eéach instruction is separately assngned 88 eITor, They will
be conmdered together'

) “I think that the case, when stripped of all the slde lssues, and the inci-
dental questions surrounding it, resolves itself into just this question for this
jury to determine: ‘Whether the injury to the plaintiff resulted directly from
the negligence of the defendant in’needlessly exposing him to the danger of
being hurt by a collision between the hand car and the extra freight train at
the place where it occurred, or whetherthe injury was a mere accident, which
. was the resulf of one of the ordinary hazards of the employment in which he
was engaged; whether it was an ordinary, risk of his employment, or whether
an extraordinary danger, caused by a negligence on the part of the defend-
ant; whether that negligenice was a negligence of the foreman in running the
hand car too fast up to a point which he knew to be dangerous, and which he
did not warn the other men working on the hand car of, so that it was impos-
sible for them, without extreme hazard to their lives, toavoid a collision, or
whether the negligence was -on the part of the officers in charge of the freight
train in approaching a curve in the cut, which obstructed the train from view,
or passing a public crossmg, without giving warning by sounding the whistle
orenginé bell. If in ahy 'of these respects there wus actual neglect on the
part of defendant, which'placed-the plaintitfin a situation of extraordinary
danger, something clearly; beyond the ordinary risks.of his employment, and
his injury was not in any degree owing to his own negligence at the time,
the defendant would beliable to damages, and be liable even though the plain-
tiff, when in a situation of imminent and apparent danger, may have made
a mistake on his part in attempting to escape from the danger, as by attempt-
mg to jump in the wrong direction. Even a mistake of that kind, happen-
ing at a moment of extreme peril, would not be regarded as reckless or negli-
gent act on the part of. plaintiff which would preclude him from recovering
damages. But if, on the other hand, this injury to him resulted from his own
act in attempting to jump from the hand car at a time-when it was his duty to
have remained on the hand car, and assist the others in checking its speed,
and removing it from the track, so as to get it out of the way, and when he
had no reasoniable cause to regard himself as being in extreme danger; or if
the defendant' was entirely guiltless of any negligence; if the foreman was not
guilty of imprudence in running the hand car at the rate it was going; if the
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freight train did not approach a curve or crossing where it was the duty of
the engineer to give warning,—so that there was no negligence on the part of
the defendant,—then younr verdict should be in favor of the defendant. If
the jury find from the evidence that the hand car in question was a necessary
implement in the carrying on of the company’s work, and that the said hand
car was not sufficiently provided with a sufficient brake to stop it within a
proper and reasonable time when in danger of collision with other trains on
said road, of which defect plaintiff had no knowledge, and could not reasona-
bly be required or expected to have such knowledge, and that by reason of
such defective brake plaintiff wasinjured, without contributing his own neg-
ligence to such injury, then the company is liable to plaintiff in damages for
such injury. If the jury find from the evidence that plaintiff was injured by
or on account of defendant’s negligence, to which plaintiff did not contribute
by his own negligence, then the fact that the negligence of plaintiff's fellow
servants contributed to such injury is no defense to an action by plaintiff for
damages on account of such injury.”

It is objected that the questions so submitted to the jury were not put
in‘issue by the pleadings, and that there was nothing in the evidence to
justify their submission by the court to the jury. Much that is said in
gupport of these objections was urged in effect against the sufficiency of
the allegations of the complaint, and in favor of the motion to direct the
jury to find for the defendant, and need not be further considered. It
is objected, however, that the instructions contained the statement of
certain situations in the alternative, the existence of any one of which
rendered the company liable for the injury of the plaintiff. Two of
these remain to be noticed: (1) Whether there was negligence on the
part of the foreman in running the hand car too fast up toa point which
he knew to be dangerous, and of which he did not warn the other men
working on the hand car, so that it was impossible for them, without
extreme hazard to their lives, to avoid a collision. (2) Whether the
negligence was on the part of the officers in charge of the freight train
in approaching a curve in a cut which obstructed the train from view or
passing a public crossing without giving warning by sounding the whis-
tle or engine bell.

Standing alone, the first situation would seem to involve the question
as to whether the foreman was a fellow servant of the plaintiff, but the
conduct of the foreman in this case in operating the hand car cannot be
wholly separated from the antecedent and then existing condition of the
car itself. Had the company furnished a new hand car, with proper
brake appliances, in place of the broken and disabled car, or repaired
the latter with a new and effective brake, the imminent danger of colli-
sion with the freight train would not have occurred. The defendant is
not liable if the negligence of a fellow servant is the sole cause of the ac-
cident, because, being a fellow servant, his negligence is one of the risks
for which the defendant as master did not assume to be responsible.
But negligence of a fellow servant does not excuse the master from lia-
bility to a coservant for an injury which would not have happened had
the master performed his duty. Railroad Co. v. Young, supra. The
situation indicated by the court must therefore be considered in connec-
tion with the surroundings and circumstances of the case, and particu-
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Tarly :withirespect to the testimony relating to the safety;of the hand car::
The jury could ot have ignored-:this: feature of -the case:under the. in-
struction 48 g'xveri and; tiken i coﬁnectlon ‘with othier insttuctions;, we
cannot sée that the defendant Wa§ préjudlced by’ 1t eVen if We assume,
that the foreman was a fellow servant of plalntlﬁ' '
.The second:sitnation. suggests,. the .same questlpn Wlth respect to the
conduct of.theiconductor. and erigineer of: the' freight train, and it-also’
necessarily involves the questloﬁ #8 to the condition of the hand ocar.
The testimony tendmg to prove’ nE ligencé 6n ‘the part of thé conductor
d1d dngitleer of,the freight traiti 3§ not Answeréd by saying that they,
must have supposed that the hand car was properly equipped with a safe:
and effective. brake, and. that the:seclion men would,therefore be able to:
escapé: fioin the:track with the ear-in time to avoid a collision: It:was
the duty of those in charge of the freight train’ to ébserve every rule'of:
safety, gsigblished for the, movement of their train, .and the employes on
the hangd-car had the, right to expect fram them the usual warnings in;
apprpaching places of danger. - In Radlroad Cb.. ¥,,Ross, 112 U. 8. 377,
5.Sup. ©€t."Rep.:184, the liability of a railway company for the negli-
gence of & train, co.nductor was fully discussed, and it.-was there held that
he was not the. fellow servant of the engineer and, ether employes. of the
corporation on the train... The pringiples. of law, declared jin' that case
would determine that the,conductor and engineer of g freight train were
not . the fellow servants: of a section hand, employed as was the plaintiff.
in'this case; but it is not.necessary to pass upon;that question here in-
view of the other cirgumstances attending the, situation. Moreover,
there is evidence.tending to show that the freight train referred to in the
ingtructions. was.the second section of a special freight train, running;“at
a fast rate; to make some point in Montana. -~ It was running extra fast
to make this point.” . Clegrly the movement of such a train must have
been. under. the direction of an officer “clothed with the contro] and man-
agement of & distinct dep,ar&ment,” and the nevhgence of:the officers in
charge of such a train in not giving the usual warning in approaching a
curve in a cut, or.in passing a publie crossing, was not one of the usual
and ordmary .nsks assumed by plaintiff as.incident to his employment.
Furthermore, the instructions were. quahﬁed by the following ingtruc-
t;pns, given by, the; ¢ourt on its emn meuon 1mmed1ately precedmg
those to, which [exeept;pn,s were! taken e y

bty explain thiy ‘mattey 168 mote fmlv, itisa prlnclple in all suits to
re&o’v‘er damages for négligérite, that the pldintiff cannot recover if thei mjury
to liimself Was:in part owlifig:te his:own:inegligenee,{or;'in law; contributory:
negligente,)- even ~though sthere -was. nrgligence on:: the part of defendant
which caused the injury, . niﬁ {bhat, injury was.also,in part caused by contrib-
utory uegllgence on the part of the plmntlff plaintiff cannot, recover damages,
It is also a prmcxple govermng smts to recover ddmages by employes against
ﬂre et p]oyer that the enipioge, a5'a part of his'contract of employment when
% §'inté the Servibe,‘assumes on i pdrt the riska-and dangérs that'are
dinarily incident-to the.service in 'which' he engages.' He also: assames

on his par{ that hé-js.competent to perform :the service: :which, be undertakes
to perform; that he has'suticient knowlgdge.of the tools and amplements-
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which he is required to use’in the service to.know when they are safe and
suitable, and to look out for himself against injury resuiting from the use of.
such tools as are suitable and proper. And it is his duty, if he is hcmdhng
lmplemems which he knows unsuitable, to give notice of it to his employer;
and a'Failure on his part to perform the duty of glvinv notice would absolve
the employel from liability for injury regulting from’ such defect.”

Theé following instructions, among others, were also glven by request
of coynsel for defendant: = R

“The ]ury ‘dre ingtruicted that the defendant was not a guarantor ' of the
safety of ity machmery and appliances, and ‘was only bound to use ordmdry
care and ‘prudence in the selection and armngement: and care thereof, and
had a rlght to use and employ such agthe experience of trade and manufac-
ture sunttioned as 1edsonably safe. The defendant was not and is not bound
as an employér Lo insure the absolute safety of the machinery or méchanical
appliances which it provided or provides for the use of its employes, nor was
it bound to supply the best and safest or newest of appliances for the purpose
of securing the safety of those who are employed by it. If the plaintiff him-
self was wanting in such reasonable care and prudence as would have pre-
vented the happemng of the accident, he is guilty of contrlbutory negligence,
and defendant is thereby absolved.from responsibility for the injury, although
it was vccasioned by the defect of ‘the machinery or appliances through the
negligence of the defendant »

We are of the opinion that the instructions, taken altogether, and in
view of all of the circumstances of the case, were fair and reasonable, and
guarded ‘the interest of the defendant at every point. - As was said by
Judge BREWER in Crew v. Railway Co., 20 Fed. Rep. 94:

“The question in all such cases is not whether some technical error may
not have erept into the instruetions, but whether, taking the case as a whole,

and looking at -the instructions as a whole, it is apparent that the law was
presented fairly and correctly to the jury.”

It is assigned as error that the court should not have denled defend-
- ant’s motion for a new trial, and should not have rendered any judgment
in favor of the plaintiff. In the petition for a new trial the grounds al-
leged in that behalf were accident and surprise, which ordinary prudence
could not have guarded against; newly-discovered evidence material for
defenddnt, whxci it could not with reasonable diligence have discovered
and produced at the trial; insufficiency of the evidence to justify the
verdiet, and:that the verdict was against the law; error in law occurring
at the trial, and excepted to at the time by the defendant; and excessive
damages, the award made by the verdict appearing to have been given
by the jury by reason of passion and prejudice. The overruling of a
motion for a new trial is not a subject of exception under the practice
established in courts of the United States. Parsons v. Bedford, 3. Pet.
433-445; Minor v. Tillotson, 2 How. 392-394; Barreda v. Silshee, 21
How. 146-167; Insurance Co. v. Folsom, 18 Wall. 237-249; Railroad Co.
v. Horst, 93 U.-8. 291-301; Railroad Co. v. Fraloff, 100 U. S. 24-31; New-
comb v. Wood, 97 U. 8. 581-583; Missouri Pac. Ry. Co. v. Chicago & A.
R. (o:, 132 U. 8. 191, 10 Bup. Ct. Rep. 65; Fishburn v. Railway Co.,
137 U. 8. 60,61, 11 Sup. Ct. Rep. 8; Wilson v. Evereit, 139 U. S. 616—
621, 11 Sup. Ct. Rep. 664; Insurance Co. v. Ward, 140 U. 8..76, 11
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Sup. Ct. Rep. 720; Railroad Co. v. Winter, 143 U. 8. 60-75, 12 Sup.
Ct. Rep.' 856,  In 'the last case the supreme court states the province
of the court as follows:

“Whether the verdict was excessive is not our province to determine on
this writ of error. The correction of that error, if there were any, lay with
the court below upon a motion for a new trial, the grantmg or refusal of
which-is not assignable for error here.. As stated -by us in Insurance Co. v.
Ward: *It may be that if we were to usurp the functions of the jury,.and
determine the weight to be given to the evidence, we might arrive at a differ-
ent conc{us:on But that is not our province on a writ of error. In sucha
case we are confined to the consideration of exceptions, takén at the trial, to
the admlqslon or rejection of evidence, and to the charge of the court and its,
refusals to charge. We 'have no concern with questions of fact, or the
weighf, to be given to the evxdence which was properly adm1tted v

J udgment affirmed.

RAINEY v. Maas,
(Ctreutt Court, N. D. Ohio, E. D. May, 1802

GABNISHMENT—CFOREIGN CORPORATIONS. ~ -
' Under Rev, 8t. Ohio, §§ 5532, 5534, a nonresident corporation, doing business .in
the state, and having s managing agent there, is subject to garmshee process,
equally with a domestic corporation .

At Law. Action by W J. Ramey -against.J. B Maas, in Whlch the
Hﬁmboldt Iron Company was served with garnishee process. Heard
on motion of the garmshee to d1scharge the proceedlng agamst it. De-
nied. © . :

Sherman, Hoyt & Dustm, for the: motlon

" Cdrr & Dickey, contra. . :

Before. TAFT, CerUIt J udge, and chxs, District J udge.

TAFT, Clrcult Judge. Thls isa motlon by the Humboldt Iron Com-
pany, a garnishee, to- dismiss- the proceedlng in garnishment against it
on the ground that it is a foreign, corporation, and not subject to gar-
nishment or attachment under the laws of Ohio. It appears that the
Humboldt, Iron Company is a mining corporation, organized under the
laws of Michigan, and doing business in that state; that it has an office
in the city of Cleveland, -where its directors and stockholders hold their
meetings; that its record books and books of account are kept in Cleve-
land; that the product of its mines is shipped to and sold by said com-
pany in Cleveland, and that the proceeds are collected and distributed
from its office“in Cleveland; that.a majority of the stockholders live in
Cleveland; that only one of its directors lives in Michigan; that its president
lives in New York, and that its secretary and treasurer, who was served
with the garnishment, lives in Cleveland. The answer of the garnishee
shows it to be indebted to the defendant in the sum of $35,000, which



