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Bruse Erzcreic Co. ¢t al. v. Ereczric Inp. Co. oF 8aN Jose.

(Ctreuit Court of Appeais, Ninth Circuit. July 14, 1892.)

APPEALABLE ORDERS—FINALITY. , o

The owner of a patent moved to be dismissed from a suit for infringement

brought by a licenses on the ground that the suit had been brought without its au-

thority. Held that, as the motion presented questions of law and fact not presented

in the bill of complaint, an order overruling it was a “final decision,” within the
meaning of the act of March 38,1891, and therefore the subject of an appeal.

Appeal from the Circuit Court of the United States for the Northern
District of California. ‘

On motion to dismiss appedl. Denied.

Statement by KxowwLEes, District Judge..

The California Electric Light Company, and the San Jose Light &
Power Compsny, desiring to commence a suit against the Electric Im-
provement Company of San Jose, foran infringement of a certain patent,
joined. with them' as' a plaintiff the Brush Electric Company. After
the bill of complaint had been filed in the circuit court for the district
of California, the Brush Electric Company came into said court, and
moved that the said cause be dismissed as to it. At the hearing of this
motion affidavits were introduced by both the Brush Electric Company
and the California Electric Light Company bearing upon the question
of the right of the California Electric Light Company to use the name
of said Brush Electric Company in the said action. The question of
fact was considered and determined upon the affidavits. Important
questions of law were presented and decided in the raling of the court
upon this motion. The court overruled the motion to dismiss. 49
Fed. Rep. 78. The Brush Electric Company appealed to this court from
this order overruling its said motion. ’

Edward P. Cole and H, P. Bowie, for appellant.

-The metion of appellees to' dismiss our appeal is based on the ground that
the order of January 18, 1892, refusing to dismiss the Brush Electric Com-
pany from the bill, is not appealable; that is, that the order is not a final or-
der.

The facts are these: A bill was filed in the circuit court to enjein an in-
frihgement of a patent. The bill was entitled: “Brush Electric Company,
«California Electric Light Co., San Jose Light and Power Co., vs. The Electric
Improvement Co. of San-Jose.” The Brush Electric Company, the owner of
the patent, moved to be dismissed from the suit, because it was begun with-
-outits authority, and it had never given any consent to-any one to use its
-name in'this litigation, and it did not desire to press the case.  Its coplaintiff
the California Electric Light Company objected, and affidavits were filed show~
ing that the California Electric Light Company was the licensee-of the Brush
Electric Company, and the light and power company was its sublicensee, but
without its consent, and that the California Electric Light Company had no
interest in the case. The court refused to dismiss the Brush Electric Com-
pany tfrom'the suif, and decided that the California Electric Light Company
had the:right to the use of its name in this suit, and that the Brush Electric
<Company should have no control over nor interest in the suit. Prom this or-
der an appeal has been taken. . i
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Since Forgay v. Conrad, 6 How. 204, the supreme court has many times
repeated the doctrine thal, g final decision js one.wherp the controversy of the
parties as to the merits is terminated; but'no case like thé one at bar has ever
arisen, and, in every instance where the court has refused to entertain an ap-
peal, the parties have been'on the opposite side of the'record, and the decree
has been simply interlocutory; but many appeals have been entertained where
the;matter.adjudged was final as to thaf point, although there remained others
to be devided, and the state courts under a similar statute have given a like
intéppretation toa like statute, to prevent injustice. The' language of the
act c¢réating this honorable court, in section 6, Act March, 1891, says: “The
eircuit court of appeals shall exercise appellate jurisdiction to review by ap-
peal; pr by writ of error any.final decisjon,” etc. The statute does not say
that an appeal lies from the final decision, but from any final decision, thus
contemplating what is well known. in equity, viz., that theré may be more
than one final decision in a cause.” -7 '

In 8tich v. Qoldner, 38 Cal. 609, the plaintiff sued defendant Dickenson to
foreclosé amortgage. Hé denied that plaintiff. was the owner of the note and
meortgige.. Goldner fled a complaint in.interventien, Dickenson demurred
to the inlervention, and the demurrer was snstained, and judgment. was there-
upon entered against the intervener, and he appealed. The respondents
claimed thiit the appeal was premature, and asked to have it disthisséd, as no
final’judgient had been given in the case. "The court said: “This position
was uhitenable, that theré had been a final judgment against theintervener;
8o far as he.was: concerned, th judgment was final, and ended the Litigation
in that eonrt.” The same:point was ruled the same way in Pevple v. Pfeif-
Jer, 59 Cal..90; Coburn v. Smart, 53 Cal. 743; and Henry v. Insurance Co.,
(Colo. Sup.) 26 Fac. Rep. 319. . S _ ‘

‘In Bronson v. Railroad Co., 2 Black, 529, a motion was made to dismiss
the appeal, becduse therd wds no final decteé within the meanihg of the act
giving the courtijurisdiction. ‘'Saome exteptions to the. report of the master
were pending and undstermined when'the decree. was made. - Davis, J., com-
menting on the contention of defendants thut there had been no final decree,
and. on the injury to plaintiffs if the appeal was refused, said: “A rule from
which eonsequences so injurious to the rights of parties litigant would neces-
surily result has never recejved the sanction of this court. This decree is not
" final, in the technical sense of the word, for something yet remains for the
court below tu do... But it was said by Justice TANEY in Forgay v. Courad,
6 How. 208:; « Thig court has not therefore understood the words “final de-
creg” in this strict-technical.sense, but has given to them 4 more liberal, and,
as we thiuk, a more reasonable, construction, and one more consonant to the
intention vf the levislature:’ ” .. !And the appeal wus sustained, because it de-
termined the merits of the litigation as far:as the appellant eould control it.

In Thomsnn v, Dean, 7. Wall. 345, it was held that an appeal lay because the
decree determined the principal matter in controversy between: the parties;
and that since.it could not beiebange-d, except. by a new.and distinet proceed-
ing, it determined.that mattern. finally. Trustees v. Qreenough, 105 U. S.
527, is.an instructive case.on the right of nppexl, and has heen repeatedly ap-
proxed. . Concisely the easeris this: In 1870 a bill was-filed by Vuse, a bond-
holder, -against the; trustees of: the Florida Improvement Fund el al., to set
“asidg.centain fraudulent conveyances, By decree the management of the fund
was.taken.out of the trustées, and large sus of money were divided among
4he bondholders,. ;' Viose had hartie the whole burden of the litigation, and had
advanced nllithe.expenses,.-In 187Y5 he filed. & petition in the suit showing
these facts; and.prayed for.reimbursement out of the fund. The repart was
confirmed-inj pant. and fram; this order:an appeal was taken.. At.that time the
litigation was undetermined. It was urged that this opder was not:a.final de-



BRUSH .ELECTRICC0. ‘0 ELECTRIC IMP. 0O. 559

creo detéfmining the merits of the litigi#tion between the parties, and hence
not appealahle. -The court, at ‘page 531, answered the contention, saying:
“The order is certainly a final determination of the particular matter arising
npon:the petition:for allowance. . Though incidental to the cause, the inquiry
was a oollateral one, having a distinct-and independent character, and receiv-
ing a final decision that the main suit might continue for years. That the
case is.a peculiar one, is true, but, under all the ciroumstances, we think
that the proceedings may be regarded as so far independent as to make the
decision substantially a final decree for the purposes of an appeal.”

In Williams v. Morgan, 111 U. 8. 689, 4 Sup. Ct. Rep. 638, tlie court again,
dpeaking of an appeal from an order fixing the fee of a trustee in an unfin-
ished case, said: “It was in its nature final, and was made in a matter dis-
tinet from the general subject of litigation,—a matter by itself which affected
only the parties to the particular controversy.” In Terry v. 8huron, 181 U.
8. 46, 9 Sap..Ct. Rep. 705, after the decree of tha circuit court, Sharon
died, and F. W. Sharon, his executor, filed a bill of revivor. To this bill the
defendant Terry demurred, The demurrer was overruled, and from the or-
der Terry appealed. A miotion to dismiss the appeal was made, because the
‘order was not appealable' but Mr: ‘Justice MILLER denied the motion, be-
cause, as he said, “theorder which the court made was so essentially decisive
and important that the court did not doubt that it was-appealable.”

Central T'rust Co, v. Grant Locomotive Works, 135 U. 8. 209, 10 Sup. Ct.
Rep. 786, seems to us conclusive as to our right to maintain an appeal Here,
‘before any decree whatever in the main cduse, on an ex parte application,
‘certain’ orders were made directing certain property involved in the litigation
to be delivered to an intervener, the plaintiff appealed, and,-on motion to
dismiss, Chief Justice FULLER, speaking for the court, said, (page 224, 135 U.
8., and. page 742, 10 Sup. :Ct. Rep:). “They were final in their nature, and
made upon matters distinet from the general subject of litigation.” The last
case in the federal courts illustrative of our poesition i8 decided by the fifth
circuit ‘court of appeals, viz., Central Trust Co. v. Maristita & N. &. Ry. Co.,
48 Fed. Rep: 851. In this decision the lastcited case is approved. Thefacts
were similiar, and the court again reaffirmed the well-settled doctrine that,
wherever a final decision is made upon matters distinct from the.general sub--
ject of the litigation affecting any party to the record, whether such party-is
on the same or different side, an appeal will lie by the party injured.

It will be noticed that all of these decisions contemplate and assume. that
in @very case there may be more than one final decree, and also that' the ‘rea-
son of the rule allowing &n appeal from an order made npon matters distinet
from the general subject of litigation applies equaliy, if not more foreibly, to us;
for if we cannot appeal from this order we are without remedy against the
‘wrong which may be done us, and, helpless in the hands of our enemies, we
‘will be forced to see our valuable rights destroyed without an opportunity to
protest or to be heard, since, if the decree be in favor of the complainants, there
must be judgment that we have authorized and consented to the assignment
to the San Jose Light & Power Company. If in favor of the defendant,
then our valuable patent rights may be adjudged void. ' And thus we will be
injured in any event, because we are parties to the bill, and must be con-
cluded by the issues raised in the pleadings; but, in the language of Justice
DavIs in 2 Black, 530: “A rule from which consequences 8o injurious to
the rights of parties litigant would necessarily result has never received the
sanction of this court.”

The adjudications in the atate courts are equally favorable'to our right tc
-maintain this appeal. The Kentucky court of appeals have decided the: ex-
-act question in our favor, in the case of May v. Hardin’s Ex'rs, 13 B. Mon,
844. Bee, also, Sharon v. Sharon, 67 Cal 195. 196, 7 Pac. Rep, 456, 635.
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and 8 Pac. - Rep. 709; Daniels v. Daniels, (Colo. Sup.) 10 Pac. Rep. 661;
Lithographing Co. v. Crane, (Sup.) 12 N. Y. Supp. 835; Stephens v. Hall,
(Sup.) 10 N. Y. Supp. 758.:

The order refusing to dxsmlss us from the bill is final as to us, and is a
final adjudication of our right both to control the suit, and also to ignore
the assignment of our license to the light and power company; and, since
all our-rights between us and our coplaintiffs have in this litigation and suit
been ﬂnally determined, we submit that the order is appealable.

John, H Miller, for appellees.
Before ‘McKENNA, C1rcu1t Judge, and Ross and Knowres, District
Judges. ‘

KNOWLES, District J udge In this court the California Electnc Light
Company moves this court to dismiss thisappeal, on' the ground that the
order’ overrulmg this motion was not subject to appeal, the same not be-
ing a ﬁnal decision. The matter presented for. consideration in this
motion in’ the court below was not -one presented in the bill of com-
plaint.  It.was not a matter sought in any manner to be determined by
that bill. . The order overruling this ‘motion should not be termed an
“mterlocutoi‘y decree.” - An “interlocutory decree” is generally applied
to decrees in whlch some matter, either of law or of fact, is° directed
preparatory. to a final’ dems;on. 2 Daniells, Ch. Pl. & Pr, (Perk Ed.)
1192, note a., o

'I‘he order was not. a prehmmary decree, concermng matters prepara-
tory to a final dectee upon the issues made in the bill. ~ Neither was it
& decree determmlng finally any of the issues presented in the bill." Tt
‘was, however, a determmatmn of a matter collateral to the issues pre-
sented in the bill. A decree or judgment, or decision which finally de-
termines all of the issues presented by the pleadings, and finally fixes the
rights of the 'parties, is undoubtedly afinal decree or. judgment. The
question-of difficulty in this case is as to whether this order settling, as
far as the ‘¢ircuit court was concerned, the issue presented upon this
motion, can “be clqssed as a final de01s1on The act of March 3, 1891,
entitled “An act to, establish circuit courts of appeals,” etc., upon the
subject of appeals to this court, provides “that the circuit court of ap-
peals established ‘by this act shall exercise appellate jurisdiction to re-
view, by appeal or'by writ of error, final decisions'in the district court,
and the existing 01rcu1t courts, in all cases other than those provided for
in the. preceding section of this act,” ete., It.is conceded that the term
“final decision?.in this act means the same thing as final decree or judg-
‘ment. It must.be apparent that that term embraces the others. Under
that statute, final judgments and decrees are brought to this court for re-
view. The terms “final decree” and “final 'judgmerit” have been con-
sidered by the au%)reme court in statutes providing for appeals and
writs of error from lower courts to it. In the case of Williams v. Morgan,
111 U. S, 689, 4 Sup. Ct. Rep. 638, that court says of an order which
‘was made upon a collateral matter not presented by any of the plead-
ings in the case: *It was in its nature final, and was made in a matter
distinet from the general subject of htlgatmn —a Matter by itself which
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affected only the parties to the particular controversy.” And this order
it was held was such a final decree as could be appealed from. In this
the supreme court followed its former decision in the case of Forgay v.
Conrad, 6 How. 208. In that casethe courtsaid: “This court has not,
therefore, understood the words ‘final decree’ in this strict technical
sense, but has given to them a more liberal, and, as we think, 3 more
reasonable construction, and one more consonant to the intention of the
legislature.” In this case the court held a decree was final which deter-
mined certain issues, and which did not finally determine the case.

' The conclusion that the decree, to be a final one, within the meaning
of the act:of congress, providing for appeals to the supreme court, need
not necessarily be one that disposed of all the issues presented in the
case finally, but may include a final determination in collateral matters,
wag réached in Bronson v Radlroad Co., 2 Black, 530, and in Central Trust
Co.'v. Grant Locomotive Works, 185 U 8. 209 10 Sup. Ct. Rep. 736.
In the state coutts & dectee for alimony pendente lite has been classed as
a final decree, although the issues in the pleadings are not involved in
awarding the same. Sharon v. Sharon, 67 Cal. 195, 7 Pac. Rep. 456,
635 and 8 Pac. Rep. 709.

The meaning given to the terms “final decree” or “judgment, " in the
statute providing for appeals to the supreme court, should be thie same
in:the statute under consideration providing for appeals to this court.
Considering the ‘construction given by the supreme court to the terms
“finial decisions,” “judgments,” or “decrees,” we reach the conclu-
sion that the term “final decision” in said statute under consideration
does not medn necessarlly such decisions or decrees only which finally
determine all the issues presented by the pleadings; that, while these
are undoubtedly final decisions, thé terms are not limited to them, but
also.apply :to a final determination of a collateral matter distinoet from
the general subject of litigation, affecting only the parties to the partic-
ular controversy, and finally settles that controversy. It would seem,
also, that the importance of this collateral matter should be considered. -
Terry v. Sharon, 181 U. 8. 46, 9 Sup. Ct. Rep. 705.

The order overruling the motlon of the Brush Electric Company to
dismiss the cause as to it, does seem to have been the final determina-
tion of & most important question, collateral in its character. In con-
sidering the motion, questions of fact and of law were involved. Dis-
tinct issues of both were presented. They were such as were not pre-
sented by the general issues in the case. These questions would not be
again presented. They were not preliminary to the decree upon the
merits, or involved in the decree upon the merits. The order determin-
ing the issues upon this motion we therefore hold was a “final decision,”
within the meaning of the statute concerning appeals in this court above
referred to, ahd was therefore the subJect of an appeal thereunder.

The motion to dismiss the appeal is overruled.

V.51F no.9-—36
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(ch'wu C'ourt of Appeala. N inth C'ircuu. Autusﬁ 5, 1892.)

L s-mn AND vmm—-Nnemenxcn—INmnr 'ro Bn —Evmnxcm.

m raitroads qgittion hend was oh'a’ hand car with ﬁng- gfnpluyes under the con-
trol ‘and superintendence: of a section boss, and: was going at. the rate of 10 miles
an hour., T 9 brake “Ew nges on the car had been supplied by, the section boss,
and ‘were defective. ra trains were being run over that séction, without no-
tice'to the hauda. | A rapidly moving frelght train approached through a cut and

- around a curve,, givln 0 warning or signals. The brake on the hand car was ap-

led ‘ without' effeot; and plaintiff, belisving himsel?' in' fmminent peril, jumped,

. amﬂ% betwesn ‘the’ railg, and the hand carran overhbim, Held sufticient to war-

, ¥ant the jury in holding tile company liable, .

2 Smn—l)zmc'nvn APPLIANCES—DUTY OF RAILROAD Comum
‘The dQuty of ‘a’railroad ‘company to furnish its employes with aafe and reliable

‘machinery and g pliancea adequate to the services in which they are engaged can-
not be de at.éd%o apother servant 86 as_to exempt itself from liability for inju-
ries’ causéd’ by ith omissioi. Nor will: the negligencs of a fellow servant.éxcuse
the company from liability to a coservant for ap in;ury ‘which would not. have hap-
pened had the proper maphinery been urnishe

3, sz o
The employes on t.he haud car had a right to expect that t.hoae in churge of the
freight train would give the usual warning in approaching places of dunger; and
the negligence of the officer in charge of the train in this réspect was not one of
: the :aual and ordinary’ risks assumed: by the plalnt.xﬂ a8 incident to his employ-
men ,
4 TRIAL~EXAMINING WirkRss—DiscARTION o, Corim' <
The mode of examining & witnesd 8- within’ the! dlsoretion of. the: court, nnd itis
not error, therefors, to allow a w1t,pess)to give his testimony in a narrptive form,
and if Ne states matters irrelevant or' incom;l:’ etent it is the duty of the party ob-
jecting t0 arrest the narrative, and move'to hate such testimony stricken out.
5. Pmc'rmn-— nixsux'r—Dmnmne VERDICT—POWER OF: FEb2eRAL CoURTS,
he federal .courts have no power to order a compulsory nonsuit at the close of
giuin’nﬂ’s evidenoe, or to direct a verdict. for defendant be: ore the lattér Lias rested
8 case,; | G :
6. B or Excerrio s-—SnnmmNOY—Om,nmmxp TO Evmlmc
A bilf of exceptions which, in respect to cértain evidence admitted at the t.rial,

: "dontains merely. the formal record, “Objection takén: overruled; exceptions al-
.. lowed, "~-is too general to present any quest.iou for revjew, ag the grou of ob]eo-
tion should be pointed out. -

APPEAn—tR‘i:viﬁw—Exonsnv: VERDIOT~NEW TRIAL. | ’ :

- ..'The correction of an excespsive verdict is 8 question tor the trlal court on a mo-
" tion for 8 new trial, the gra.nting or retuqn;g ot whioh will not be reviewed by the
federal appella.te oou.rts N

Error to the Clrcmt Court of the Umted States for the sttnct of
Washmgton. S

At Law. Action. by Hugh Charless agamst the Northern Paclﬁc Rall-
road Company for damages for personal i 1nJ uries. - J udgment for plaintiff
in the sum of $18,250. - -Affirmed. . Lo S

WJohn H.-Mitchell, Jro; far plaintiff in error. -

4. K MeBroom and Prather & Danson, for defendant in error.

Before DEADY, Hawiey, and Moxuww, Dlstnct J udgel.

MOBROW. Dlstrlct J udgm Tlus actlon was brought by Hugh Charless,
defendant in error, the plalnt.l{f below, to recover the'sum of $25,000 for
damages for personal injuries, alleged to have been received by hlm while
in the employ of the Northern Pacific Railroad Company, defendant in
error, as a section hand engaged at work on the line of the road at a



