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MgerciNTILE TrRusT Co. v. TExAs & P. Ry. Co. ¢ al. FARMERS’ Loax
& Trust Co. v. INTERNATIONAL & G. N. R. Co. ¢t al. MERCAN-
TILE TrUST Co. v, ST. Louis S. W, Ry, Co. or TExas ¢ al. SaMme
v..TyLEr S. E. Ry. Co. oF Texas e al. Farmers’ Loan & Trusr
Co. v. Gurr, C. & S. F. Ry. Co. ¢ al. :

(Circuit Court, W. D, Texas. August 28, 1892.)
Nos. 186-190.

1. RaiLroAD COMPANIES — REGULATION OF RATES — SraTE CoMMISSIONS — R16HTS OF
. BONDHOLDERS.

The mortgage bondholders of certain railroads in Texas brought bills against the
railroad companies and against the state railroad commissioners and the attorney
genereal, alleging that the full interest on the bonds was not being paid or earned;
that in mest cases the earnings were even insufficient to pay operating expenses;
that the railroad compsanies were willing and anxious to meet all their obligations
to complainants, but were prevented from exercising their judgment and discre-
tion in making remunerative rates of transportation by the defendant commis-
sioners, under pain of the severe penalties prescribed by the railroad commission
law. Act Tex. April 8, 1891, Complainants claimed that this act was in violation
of the constitution of the United States, and prayed an order enjoining the commis-
sioners ffom putting or continuing in effect any schedule of rates prescribed by

. them, and restraining them and the attorney general from suing for any penalties,
- or otherwise enforcing the provisions of the act. Held, that complainants showed
a sufficient interest in the roads to entitle them to maintain the suits.

2. Bame—R1GAT T0 SUE IN FEDERAL CoURTS—COLLUSION. . .

A suggestion of collusion between complainants and defendant railroad com-
panies In“brinzing the suits was without merit, for whether or not the companies
themselves could sue under section 6 of the act, and obtain all the relief complain-
ants are entitled to, the latter are entitled to enforce their rights in the national
courts; and that right is ‘not affected, even if there was a previous understanding
between them and the railroad companies that relief would be more speedily and
effectually obtained in the federal courts.

8. Bame—FixiNeg RATES—NOTICE—DUE PROCESS OF LAW.

Under section 4 of the act, which provides that the commission shall give notice
and hearing to the railroads affected before establishing any rates, the commission
. sent outmotices to allthe railroads in Texas that on a specified date they would be-
gin the classification of freights and the fixing of rates. On that day the repre-
sentatives of the railroads appeared, and for several days the question of classifica-
tion ard rates was discussed in general, but no particular rates or changes from
existing rates were proposed. Thereafter, and without further hearing, the com-
mission proceeded to prescribe rates from time to time and put them in force.
Held, that these proceedings did not constitute “due process of law, ” and the rates
fixed were void, under constitution of the United States. '

4. BaME—CONSTITUTIONAL Law.

" Section § of the act provides that, “in all actions between private parties and rail-
way companies brought under this law, the rates, charges, orders, regulations, and
classifications prescribed by said commission before the institution of such action
shall be held conclusive, and deemed and accepted to be reasonable, fair, and just,
and in such respects shall not be controverted therein until finally found otherwise
in a direct action brought for that purpose in the manner l;n'esm-ibed by sections 6

-and 7 thereof.” BSection 6 provides for actions by railroad companies against the
commissioners for the purpose of testing the reasonableness of the rates prescribed,
and section 7 declares that in all such actions the burden shall be upon the com-
panies to'show that such rates are unreasonable and unjust. Held, that section 5,
and all otherprovisions of the law which tend to enforce a compliance with the rates
fixed by the commission irrespective of their reasonableness, or tend to embarrass
such roads as seek to invoke the protection of the federal constitution against' the
taking of their property without due process of law, are unconstitutional,

" In Equity. Suits for injﬁnctiOn. On motion for temporary injunc-

tions. Granted. - .
v.51F.0n0.9—34
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McCormick, Circuit Judge. - A glince’ at the publi¢ history of rail-
road interests in Texas will he] Ip us to see the true state of the issues
joined in these suits. With sonde trifling exceptions near the gulf coast,
Texas has no navigable waters. The veed of railroads wag, therefore early
felt. When, by the compromlse of her claims to the Santa Fe territory,
shie receiged 4 fund which she dédicated to the support of the public
free schaols; she.adopted: the policy of loaning thlSr und to aid in the
comsti‘ut:’ci%l?I 6f railroads, takmg a first mortgage lien. ' ‘She 4lso passed
‘a. general:law extendmg «donations of land to aid and ¢ encourage these
necessary highiays. * And February 7, 1854, she’ passed a general law
ing, -among other thmgs. 5

“Tt shall be. Tawful for. the legislature at any time to preacnbe rates to be
charged for the- transportatlon uf persons and property upou any such road,
should théy be deetiied too hlgp ‘and may exercise the same power every ten
years: prov fd&d, ‘that no réductiot) shall be made unless the net profits of the
company for.the previous ten yeurs, the expendilured of the company being
boma fide, and not with a view.fo. efeat the operation. of this section, shall
amount to-&sum equal to 12 péricent. per annum upon its capital stock, and
then so a8, dott’o reduce thefature probable profit below the Baid pér centum.”

These ‘énterprises were in'a theasure suspended, durmg the civil war,
but 1mmed1ately on its close the. people of Texas in the constitution
adopted in’1866 ordained that—

“A wellf-i'erguhted system of internal 1mprovement 15 calculated to develop
the resoui'css 6t the state, and promote tlie ‘happiness, and prosperity of her
citizens... Therefore the legislature shall have powerand it shall be its duty
to encourage the:same, and'the legislature shall have power to guaranty the
bonds’ of railtoad companies td ;my amount, not exeeedmg in any case the
sum of $15,000 per mile.” - -. S

Operation under this, constltutlon was suspendEd by the passage of
the. reconstruction measures in1867, and the constitution itself was su-
perseded by the new conétitution, which went into full effect March 30,
1870. © The' prowsmn quoted’ from the constitution- ‘of 1866 was not re-
‘tained in the new const;tu,t;qn, “Touching thxs subject 1t prov1des, in
article 10, §6: O

Al public lands heretoforefreaerved for.the  benefit. of ra:lroada. or rail-
'way compdties, shall hereafﬁer be-subject to location and survey by any gen-
uing'land cdi'tiﬂcates " .

Sectioh 8:

“The legislatyre shall not hereafter grant lands to any person or persons,
nor shall any certificate of Tand be sold at the land office, except to actual set-
tlers upon the same, and in lots not exceeding 160 acres. ST

o
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This was speedily amended so as to authorize the legislature to make
grants of land for purposes of internal im provements, not to exceed 20
sections of land for each mile of completed work, in aid of the construc-
tion of which land may be granted Until the 15th of August, 18786,
there was in Texas no general law providing for the organization of 'rail-
road corporations, and up to that time such corporations could only be
created by an act of the legislature, '

Upon the complete restoration of our federal relations in 1870, many
active individual and associated promoters of railroad enterprises pressed
their projects on the legislature. The field was new and large, and
many grants were obtained, some of which were afterwards deemed im-
provident. In 1871 a general act was passed to authorize counties,
cities, and towns to aid in the construction of railroads and other works
of internal improvement, and the same or like active promoters as those
who had solicited the legislature secured donations, loans, or subscrip-
tions to stock to their various projects from many counties, cities, and
towns in the state, said aid taking the shape of bonds, as provided for in
this act and in subsequent acts. These bonds of the counties, cities,
and towns, as well as the bonds of the railroads themselves, were nego-
tiable, and came to be held largely by citizens of other states, or by
aliens; and, default being made in the payment of interest, much litiga-
tion arose thereon, and more was imminent in the circuit courts of the
United States. Several of the western states had preceded us in this
career of progress, and the bitter controversy, which bad ripened into
what are popularly called the * Granger Cases,” was raging, .. had not
been settled by the supreme .court when the Texas constitutional con-
vention—the third in nine years—met, in 1875.

The constitution then framed, and which, having been adopted, went
into effect April 18, 1876, embraced this provision:

“The legislature shall pass laws to correct abuses and prevent unjust dis-
crimination and extortion in the rates of freight and passenger tariffs on the
different railronds in this state, and shall, from time to time, pass laws estab-
lishiny reasonable maximumn rates of charges tor the transportation of pas-

sengers and freight on sa.d railroads, and enforce allsuch laws by adequdte
penalties,”

In obedience to which the legislature did pass laws establishing max-
[imum rates of charge for transportation of passengersand Ireight on rail-
roads, and providing that any railroad charging or receiving a greater
rate shall forfeit and pay to the party injured thereby a penalty of $500,
to be recovered belore any court having jurisdiction of the amount, in
any county through or into which the passenger or freight may have been
transported; which laws are still in force. Several para]lel and com-
peting lines of railroad were constructed through the state from south to
north and from east to west, with many branuhes and dependent or in-
dependent connectmg ]mes These all encountered the pecuniary em-
barrassments incident to the construction and operation of new roads acress
an undeve]o'wd territory, and nearly all of them at one time or another,
iapd some of nhem more than once, had to submit to a process of reor-
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gamzal;lbn through the courts: From the very nature of the case and
the state of the parties, resort was usually had to the United States courts.
Receivers were appointed to hold and operate the properties pending the
progress of the chancery proceedings; earnings, beyond necessary operat-
ing expenses, were concentrated upon much-needed repairs and better-
ments; and for this purpose, to some extent, earnings were anti.ipated,
and even the corpus of the property charged by the issuance of receiver’s
certificates. On the leading lines the service was conspicuously improved.
The bondholder was getting no interest. He was either an alien or
was a citizen of another state. Traffic increased. Some roads com-
pleted their reorganization, and began to pay interest on their bonds.

Railroad operauons began to affect, more or less directly, every place
and every person in the state. Systems of cotinecting lines were devel-
oped.  Schedulés were observed.  The number of officers and employes
came to atfract attention. Many claims for damages for personal inju-
ries or other'¢auses were made against the roads, which were not allowed,
and resort Was had to the law courts. “There'was no law prohlbxtmg
champerty in this state, (Bentinck v. Franklin, 88 Tex. 458,) and the
rule in $uits for damages against railroads was that the attorney for the
olaintiff’ had only a contingent fee, generally a half interest, in the
amount he could recover; and in such trials before juries in all the do-
‘mestic trial courts the argument of counsel assumed that tone of elo-
quent adeugation reasonably to be'expected from such conditions. The
‘volume ‘'of hccusation soon swelled beyond the-jury box and the cham-
bers of the courts, and patriotic and ambitious eloquence began to fire
the populaf heatt with its fierce phillippics against the greed of asso-
ciated wealth and of corporate power. The other side was not idle or
silent; the'cortest between the adversary parties waxed warm. The
leglslature was their Cheronea, where the fight was furious.. The leg-
slature dppeared to be unequal to the emergency. Congress had estab-
“iished thé interstate commission. A dozen or more states had estab-
lished state commissions. The call here was for a commission. One
most emment lawyer, who com,manded universal respect, who had, at
a venerable age, retired to a chair in the law school of the state univer-
sity, doubted the power of the leglslature, under our existing constitu-
tion, to estabhsh such a commission. Yielding to this authority, the
leglslature proposed an améndnient to the constitution which was iri-
tended to ' confer that power Its adoptlon was a.t once made a party
test by the controlling pohtloal party in the state. " Candidates for the
‘Jegislature’ and for all the state: offices were nominated and conducted
their canvass with reference to it. Its adoption, and its immediate sub-
sequent enforcement, was the issue which ovérshadowed all other issues.
‘At the eléction held the 5th ‘of November, 1890, 1§ was carried, and its
friends ‘elécted by the usual Texds majority of 100 000 or more.

On the 7th of March, 1887 the supreme court had . decided the case
of Robbins v. Taving Dist., 120 U.'S. 489, 7 Sup Ct. Rep. 592, hold-
ing what ‘is ‘popularly known as the “drummers tax” to be unconstl-
tutional. A similar tax was being enforced by criminal process against
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delinquents in this state, and our state court of last resort, on the 22d
of June, 1887, in a well-considered opinion, declined to yield its own
convictions to the authority of the Robbins Case, and refused to enlarge
a prisoner held for the nonpayment of said tax. Ex parte Asher, 23 Tex.
App. 662, 5 8. W. Rep. 91. The prisoner sued out a writ of error to
the supreme court. On the hearing in that court the present governor,
then attorney general, appeared on behalf of the state of Texas, and
made an oral argument. The supreme court was not able to distin-
guish the Texas tax from the one involved in the Robbins Case, and on
the authority of the Robbins Case and of Leloup v. Mobile, 127 U. S. 640,
8 Sup. Ct. Rep. 1880, reversed the judgment of the Texas court, and
discharged the prisoner. Asher v. Texas, 128 U. S. 129, 9 Sup. Ct.
Rep. 1. The United States judges in Texas were controlled by the de-
cision in the Robbins Case from the time it was announced. On the
24th of March, 1890, the supreme court decided the case of Chicago, M.
& St. P. R.v. anesota 134 U. 8. 418, 10 Sup. Ct. Rep. 462. On.
January 13, 1891, the twenty-second leglslature met. On the 21st day
of that month the governor in hie general message addressed them in
this langnage on the subject of “TFederal Officers:”

“In her independent antonomy Texas should be sovereign and free in the
management of her own domestic affairs. Cordially and with pride she claims
and feels an interest in the federal union, as one of its important members.
In all the powers delegated to it she cheerfully joins, to the end that the gen-
eral government may be honored and respected within its legitimate sphere.
In the administration of her own affairs she expects and demands recognition
and respect. For many years past the people have been terrorized by the
judicial arm of that government, not for offenses they have committed, but
because they dread the menace of arbitrary power that so often threatens
their liberties. Removed so far from the seat of government, it is difficult
for the highest officers and courts to fully understand the frequent outrages
inflicted upon the innocent people of this state by inferior officers and the
subordinate federal judiciary.. * * * The gracious writ of habeas corpus
has been abused more than one time by a federal judge to obstruet the col-
lection of state revenues, or in releasing citizens held in obedience to the or-
ders or warrants of state courts, whose rights could have been asserted
through the regular channels of the state judiciary. Some of the railroads
have been placed and held:in the hands of receivers long beyond the term
prescribed by our state laws, and occasionally are operated by nonresident re-
ceivers under the orders of federal judges in other states. With respect to
such property the decrees and opinions of the state's highest courts are held
for naught and in contempt, to the injury of the citizens and the humiliation
of the people. "Several of these roads, without foreclosure proceedings, have
been permitted to increase their incumbrances to the detriment of the pubiic
and lawful creditors without check or hindrance, and from all appearances,
to an ordinary citizen or skillful observer, as he learns of the exorbitant fees
and salaries paid to useless officers in the apparent indulgence of favoritism
and nepotism, the connection of the judges and officers with the receiverships
and roads would demand investigation. * =* = Honorable exceptions to
all ‘stich misconduct among federal officers exist in this state. * They are well
known and fully appreciated by the public. In view, however, * *

«0f the peculiar conditions surrounding the railway management of the stute,
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of .fhe utter indifference that seems to have been shown by some of them
fée state and her courts and oﬂ‘lcers in the admlmstratmn of public affairs, -
the ime’ has doubtless ‘come when duty would impel action on- the part of the
stat,‘ati’h own eéxpenss to have all such’ matters investigated;, to the end
thit *thmguilty may bewexposed and punished, and all stajns created by such
suspieions removed froma-the innocent. . The citizen would be helpless in a
contest with such officers, but the state is amply able to enter into it and
stand the cost. If wrongs have been done by any federal officer to the dig-
nity of our state, there are tribunals before which he can be carrield, and jus-
tice suitably administered to him. In view of the premises, your honorable
bodies are tespectfully requested to place a suitable appropriation at the com-
mand of the executive foruse in defraying the expenses of all necessary pxos-
ecutions: in the protection. of her rights -in all respects as a sovereign state.”
House dour. 22d Leg. Tex. pp. 114, 115.

The railroad commission law, set out in full in the margin, was en-
acted and approved April 3, 1891.!

The ongxnal bills in these suits were filed on the 30th of April, 1892,
and notice given that coriplainants -would present their motions for
hearing 'before me at Dallas, Tex., on the 16th of May, 1892. Be-
fore the day set for hearing arrived, I advised counsel that I could not
hear the motions at Dallas on the 16th: of May, but would hear them at
New Orleans, where I would have the aid of the senior circuit judge, on
the 28d of May. At the salicitation of the defendant the attorney gen-
eral, the time for the hearing was postponed, and the motions reset to
be hearvd at New Orleans'on the 28d of June, and again at his request
s further postponemerit was allowed and the hearing set for July 20th,
at Dallas, Tex., at which last-named date and place the ‘hearing began
apd continued 1rom day 't day, until and including the 30th of July.

Nine eminent lawyers of distinguished reputation for ability and learn-
ing, each of whom showed. a complete mastery of the essential features
of the whole record, and.a minute and . perlect knowledge of the details
of the part to which he specially addressed his argument, were heard
without limit. = The record is large,—bills, answers, exhibits, affidavits,
a burden for two strong men, I observed, when it was brought to me.
The learning of the legal profession was exhausted in the citations of -
authority and the reasoning of the experienced and skillful solicitors.
I was specially requested to consult and carefully consider the references
to' over 50 volumes, which were furnished me with the record. The
bravity of the case must'tax the faculties of a single judge, and the re-
sponsibility of correctly wéighing it might well appall his perceptions
and judgment, but for the fact, alluded to by the attorney general when
he said, in his-oral argument, “thlS cage will .go to the supreme court,”

The most vital quéstion: involved. has, from the 19th day of June,
1215, (weneed not go’beyond that date,) engaged the supreme atten-
tion of Enghsh-speakmg] pbople. The prmuple underlying it is the
bedrock of our civilization, older and stronger than our written consti-
tutlons, ‘gtate or natlongl,,but well ez;‘)x:eased in both. Its applwatmn

lSea note &t end o: case, | ,‘,
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to issues similar to those here made has been so fully considered of late
years by the supreme court, and so elaborately discussed in their opin-
ions, as to forbid anything more than a reference to theirlatest detisions.

As stated in the brief of one of their counsel, the two trust compa-
nies, complainants, are trustees of various mortgages‘ executed by the
several defendant railway companies to secure bonds issued by those
companies, respectively. The individual defendants are Reagan, Me-
Lean, and Foster, who were appointed and qualified as commissioners
in the manner prescribed in section 1 of the Texas railroad commission
act. These defendants organized the said commission on the 10th of
June, 1891, from which date they have assumed to be and to act as the
railroad commission of Texas, and are exercising and claiming to ex-
ercise all the powers and functions conferred, or- purporting to be con-
ferred, by the said act upon the said railroad commission. They have
established and undertaken to enforce, in respect of all the delendant
railway companies, such rules and rates, and have made and are en-
forcing the other orders, as set forth in the bills of complamt and Ex-
hibit C, thereto attached.

The defendant railway companies have filed cross bills in the several
cases. The bills and cross bills raise substantially the same questmns.
One ground for relief presented by the bills is—

“That the tariffs, schedules, and orders of the commission, viewed as laws
enacted under the power delegat 'd by the legislature, are unconstitutional and
void, because the tariffs, scheduies, and orders established by the commission,

compiained of in the bills of complaint, are unressonably low and confisca-
tory.” .

Another ground is:

“The railroad commission act of the legislature of Texas, in the respects
complained of in the bills of complaint, is unconstitutional and void, becaunse
(1) it purports to confer upon the commission power and authority to estab-
lish the tariffs, schedules, and orders above recited; (2) it denies to railway
companies the right, in suits for damages and penalties denounced by the act,
to interpose the defense that the tariffs, schedules, or orders of the commis-
sion, with respect to the violation of which said damages or penalties may be
claimed, are unreasonable and void, and in such suits it denies to the rail-
way companies the right to a judicial inquiry in this behalf, thereby denying
to railway companies subject to the act the equal protection of the laws, and
subjecting them to conditions under which they are deprived of their property
without due process of law.” ‘

The relief prayed in these motions is a temporary injunction, until
the hearing against the railway company, from puttmg or continuing in
effect the tariffs, circulars, or orders of the commission, and restraining
the defendants constituting the commission, and the defendant Culberson,
and all other persons, from instituting or causino ‘to be instituted suits
contemplated by the act for the enforcement of any claims arising out
of its provisions, or out of any of the tariffs, circulars; and orders prescribed
by the commission, and enjoxmncr the commisgion trom making or de-
livering to the railway companies any further tariffs; circulars, or-orders.

The contentions of the defendants Reagan, McLean, and Foster:and
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Culberson, as far as deemed material to notice, are (1) that the bills do
not show the right of the complainants to sue; (2) that the suits are be-
lieved:to.be collusive and preagreed as to the defendant railway company;
(3) that as to these defendants the suits are really against the state.

It is-apparent from the whole record and the conduct of this hearing
that the controversy is not between complainants and the railways, but
between the railways and the other defendants. The bills of complain-
ants and the answer and cross bills of the railways, and the arguments
of their counsel, show that there is no such element of collusion in these
cases'as can prejudice the rights of complainants to sue.  The cases cited
and pressed by counsel for defendants on this point are plainly different
from the cases here. The complainants here show equitable interest in
the fair earnings of the roads; they show actual ownership and posses-
sion of the mortgage sscurities of the roads, both of which they allege
are being, irréparably injured and threatened with destruction'by the de-
fendants; they show that: the rallways are willing and want to meet all
their: abhgatlons as mortgagors in possession, but that said railways are
coerced by the defendants, armed with the railroad commission act, and
the directors cannot exercise their judgment and discharge their duty as
they should and would but for said coercion.

It may be that the railway companies: could, under section 6 of the
railroad commission law, or without the authorlty of that section, have
brought; these. suits and qbtained all the relief to.which the complain-
ants are entitled against the other defendants, or it. may be that they
¢ould not. If theycould rot, that would only be one additional reason
why the complainants should sue; and, if the railways could have so
sued, that would be no reason for denying the complainants any right,
aven if, ag seems to be hinted rather than charged, the railways could
only haye resorted to the state courts; and that there was a previpus un-
derstanding between the complainants and the railways that the relief
coiplainants desired and believed themselves entitled to receive, would
be more likely to be speedlly and adequately extended in the national
courts. It was to meet guch cases that the national courts were estab-
lished. In them parties “may hope to escape the local influences which
sometimes disturb the, even flow of Justlce "  Davis v. Gray, 16 Wall.
221.

* What has already been said expresses sufficiently Iy view as to the
suggestion, and the authorityin its support, that the injury inflicted and
‘threatened, if any, was done and directed to the mortgagor in possession,
and is too remote to give the complainants the right to sue. It may be
conceded that. there is no express decision of the supreme court or of
other courts of authority on this question, but as to. this point the case
:of Peik v; Railway Co., in 94 U. 8. 164, is substantially the same as
these cases. ‘That case was strongly. controverted. Lawyers of the
‘highest national reputation argued it elaborately and at great length in
the supreme court. , The same question was involved in the case of
Stone-v. Trust Co., 116 U. 8. 307, 6 Sup. Ct. Rep. 334, 388,1191; and,
while the failure. to raige or notice this question in the progress and de-
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cision of those cases prevents their being relied on as authority on this
point, the fact that it was not raised or noticed is persuasive in the direc-
tion of the inclination of my judgment in this case that complainants
show a right to sue. The case of Murdock v. Woodson, persuades to the
same conclusion. 2 Dill. 188 et seq.

As to the contention that these are suits against the state, it seems
clear to me that the latest decisions of the supreme court settle that ques-
tion against the defendants. In Pennoyer v. McConnaughy, 140 U.8.1,11
Sup. Ct. Rep. 699, the construction and application of the eleventh
amendment is fully discussed, the earlier decisions reviewed, their doc~
trine extracted, and the line clearly marked between those cases against
state officers which are suits against the state in thesense of that amend-
ment and those which are not, and these cases come ‘plainly within the
latter class. As suggested to the counsel at the hearing, we cannot rea-
son against the authority of the supreme court, nor give it additional
weight by our indorsement or argument. Where, as in the case last
cited, that court has constraed the earlier cases and announced the rule,
the limit of our office is to arrive at the right in the cases on trial by
that rule.. And it appears to me not to admit of question that, on the
authority of that case, these are not suits against the state, within the
meaning of the eleventh amendment.

We come now to consider, have the complainants made out their case?
Are the rates being enforced against the railways unreasonably low and
confiscatory? Is their property being taken, or threatened with being
taken, without due process of law, or are they denied the equal protec-
tion of the laws? And, if so, what measuie of relief, if any, can this
court now extend to the original and cross complainants?

From the sworn pleadings, the exhibits, affidavits, and unquestioned
statements of honorable counsel conversant with the facts made dur-
ing the argument in open court on the hearing of these motions, I draw
my conclusions of fact touching the matters now deemed material. On
these essential issues the complainants and cross complainants have of-
fered the affidavits of the present or former chief officers and employes of
the companies,—witnesses most conversant with the facts, and with re-
gard to many of whom the defendant the attorney general, in his able
oral argument, was candid enough and generous enough to say: “I know
them; they are respectable gentlemen, of high character, who would not
and could not willfully make a false statement.”

In the race to occupy territory, or to avail of the state’s donations of
land, or to get a bagis for the issuance and placing of their bonds, or to
meet the crying want of communities along their projected lines, or for
one, or more, or all of these considerations, the defendant railways hur-
ried the construction of their lines, and opened them for business in a
green and unfinished condition, with unseasoned roadbeds, ties, rails,
culverts, and bridges, and rolling stock not adequate to move or bear
the weight of their present traffic, and with very little terminal and way-
station equipment. That in large sections of the state through which
these railways pass, the most fertile, fully occupied, and developed, and
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furnishing; the bulk. of , their.domestig: freight . and passenger traffic, the
character of tha soiki ig sugh as renders, it. extremer difficult and expen-
sive to.construgt and.fa maintain.a sound roadbed, and to keep the ties
on-topof it; time. and, wse .and constant large addmom to the dump
being required, and these not always efficient; - That the cost of con-
strustige and equipment.up. to the tlmeiwhen these roads were respec-
twg}y Qpened for; business. was far short of the proper cost of their plant
ag it exists: to-day.. . That. this proper cost -of their plant as it exists to-
day exceeds, in the .case of each of :these mllways, the amount of 1ts
bonded, indebtedness.,,..That these, roads could be duplicated only by
going through a, smnla,r process of seasomng, and that even with the
present, radnced market value of much of .the construotlon and equip-
ment xasterial and - the.adyantages, of transportation of the same to inte-
rior peiats,.which existing roads would furnish, such duplicates, with
aqusl tight.of way, roadbed, track, };ollmg stock,.terininal and way-sta-
tion fagilities, eould not be acq\ured and constructﬁd now for less money
than these roads havecpst. . That the -earpings qf these roads have not
been-diverted to. improper uses. . That their regu]ar rates for, pasaengers
‘have been the max1mum a,llowed by statute and they have charged and
veeeivedifor the carriage of freight, w1thm the maximum allowed by law,
such rates as the commercial and competitive conditions would permit
and-1be particular commodity would, bear. = That said rates have always
been.mneh fower than rates; and charges for like transportation of like
articles prior to the openjng of said roads. . That none of these rallwa) 8,
excopt the Gulf Company,, and it only ‘once eight years ago, has ever
paid any dividend on its stock. Four:of these ra1lways have had tosub-
mit to the process of reprganization under foreclosure proceedmgs two
of .thiem: the second. time, :and the Gulf Company, which has so far es-
eaped. #hin ondeal, “now: owes a ﬁoat.mg debt, mcludmg unpald interest
coupong;, of upward of $3,300,000.7 .,
T adept from the brief of complamants’ cotnsel this statement which
I have.found tobe accurate: i ,

 “Withi iheonsiderable bxcbptlons. ‘not resulting in increased revenues, the
commissmn has-reduced every tariff which it totuched. The facts established
by the prmf in each case,may be thus summarized: ‘

foat o wnei 0 “THE TEXAS & PACIFIO CASE. 3
G “(1) 41‘hematem fixed by-the operation . of- prevailing commereial. and com-
petitive conditions, and in eﬂect at the tigne. when the series of reductions in-
sugurated by the commission was commenced, were 8o low and. inadequate
that this company, ¢ dfter the, payment of the expenses of operatlon and repairs
and the cost of ﬁecessary betterments and equipment, was inable toearn more
‘than the'thterest on its prior and fixed mortgage indebtedness, narely, 5
‘per cént. oh'an indebtedness of $17,182.60 per mile of rvad operated, equiva-
Jent to 6 per.cent. on only $14,815.50 per mile of road opgrated. These earn-
ings excladed. tlip possibility of payment of interest on the company’s second
mor gage income bonds, or of any dividend on its stock.,, :

e actual loss to defendant from the apphcation of the commission’s

rates ‘to, the volunje of business transacted from Lhe time when these rates

were declatélt'to bé etfective until the 813t day of March, 1892, (about seven
-months, } has aggregated the sum of $212;721.61, the entire loss being in net
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revenue. 'The property of this: ‘company was in the hands of receivers during
the yedrs 1885-1888, in suits to foreclose its mortgages, and was restored to
the ‘company in the latter year, after a reorganization of its indebtedness in-
volving heavy losses to its security holders and a substantial reduction of its
fixed charges.. Its stockholders were compelled to contribute an assessment
of 1v per cent. upon the par value of their stock, aggregating about $3.000,-
000. This amount—this new capital—was expended upon the property in its
improvement, betterment, reconstruction, and eqmpment. and the necessary
cost of reolgamzdtmn.
“THE COTTON BELT CASES.
“¢St. Louxs Southwestern of Texas and Tyler Southeastern. )

*(1) These companies did not take possession of their respective properties
until June 1, 1891, and hence the rates prevailing prior to thd announcement
of the commission’s tariffs affécted them only daring the light summer months
of June, July, and August, and a part of the month of September, 1891,

“(2) Under the rates established by the railroad commission, these com-
panies are not able to earn necessary operating expenses.: The earnings
of the 8t. Louis Southwestern of Texas for the eleven months ending April
30, 1892, fell short of providing for necessary expenses of operation by the
sum of $29,172,66. The earnings of the Tyler Southeastern Company for
the same period fell short of providing for necessary expenses of operation by
the sum of $48,851.99. Both of these companies have been compelled to bor-
row money to cover the deficit in their earnings to meet operating expenses,
and to provide for the interest on their fixed mortgage obligations. The St.
Louis Southwestern of Texas owes a floating debt of over $275,000, and the
Tyler Southeastern of over $43,000, incurred for these purposes. The prop-
erties of these companies were purchased by them in the early part of 1891
upon sales under suits to foreclose the mortgzages of their predecessor com-
panies, the St. Louis, Arkansas & Texas lewa.y Company of Texas and the
Kansas & Gulf Short Line. The new companies were organized on a basis of
largely decreased fixed charges.

“THE INTERNATIONAL & GREAT NORTHERN CASES.

“(1) The rates fixed by the operation of commercial and competitive con-
ditions, and, in effect, at the time when the series of reductions inaugurated
by the commission was commenced, were 8o low and inadequate that this
company, after the payment of the expenses of operation, was unable to earn
the interest upon either class of its bonds. For the year ending December
31, 1891, its net or surplus earnings amounted to $443,637, or 334 003 less
than the interest charge upon its tirst mortgage bonds. These net earnings
would only sutfice to pay an interest charge of 6 per cent. upon $9,540.67 per
mile of road owned and operated by the company. For the three months
ending March 31, 1892, the necessary operating expenses of the road exceeded
its earnings by the sum of $30,109.09.

“(2) The actual loss to this railroad from the apphoatlon of the commis-
sion’s rates to the volume of business actually transacted from the time when
these rates were declared to be effective until the 31st day of March, 1892,
(about seven months,) shows a greater loss than at the rate of $200,000 per an-
num. For upwards of three years last past the railroad and property of this
company had been in the hands of receivers appointed by the district court of
Smith county, Tex. By reason of the insufliciency of its earnings, the rail-
road company was unable to pay the interest upon its first and second mort-
gage bonds during the year 1889 and subsequent years. In January, 1892,
the defauited interest upon its first mortgage bonds amounted to $1,441,720,
and upon its second mortgage bonds to $1,269,720. In that month an agree-
ment of reorganization was entered into between the company and its secu-
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rity holders, involving the funding of all defaulted interest, and the reduc-
tion of all future interest upon the second mortgage bonds, und the deferred
payment of a part of the: defaulted interest upon the. first mortgage bonds.
The stockholders of the-company were compelled to. contribute new capital
to-the amount of over $1,000,000,—about 11 per cent. upon the par value of
the. outstandmg capital stock of the company. :

B “THE GULF, COLORADO & SANTA FE CASE.

“(1) The rates fixed by the operation of prevailing commercial and com-
petitive conditions in effect at the time when the series of reductions inangu-
rated by the commission was commenced were so low and inadequate that
this company, after the payment of the expenses of operation and repairs
and :the cost of necessary betterments. and -equipment, has been unable to
earn:the interest upon its first mortgage honds, such earnings falling short
in!the. year.ending June 30, 1891, of an amount sufficient to meet such inter-
est in the sam of $289,906.81. These earmngs excluded the possibility of
payment of any interest an,the company’s second mortgage bonds or of any
dividend: upon its stock. -

“ (2) The actual loss to this company from the apphcatlon of the commis-
sion’s rates to-business actnally transacted for the eight months ending Feb-
ruary ‘29, 1892, in- comparison. with the same period ending February 28,
1891, aggregates the sum of about $300,000.  The bonds of this company are
issued at the rate of $12,000 per mile of first mortgage bonds; $8,000 per
mile of second:mortgage bonds; total, $20,000 per mile of road owned by the
company. -In:order to obtain the sums of money to defray the cost of neces-
sary betterment, improvement, and equipment of its property, and to meet
the deficits of earnings to pay the operating expenses and interest on bonds,
this‘company has been compelled to borrow large sums of money, and it now
owes a floating .debt incurred for these purposes, including unpaid interest
coupons,. of prard of $3,300,000.”

That each of said railways put the commission tariffs complained of
in effect on its lines under protest and under coercion of the severe pro-
visions relating to suits. agalnst it for damages and penalties should it
refuse or fail .to.so put them in effect. That the number of suits to
which they would othermse daily become liable amounted to many
hundred.

“The Ieglslature has power to fix rates, and the extent of judicial in-
terference is protéction against unreasonable rates.” Railway Co. v.
Wellman, 148 U. 8. 844, 12 Sup. Ct. Rep. 400, “The question of the
reasonableness.of a rate of charge for transportation by a railway com-
pany, invelving, as it does, the element of reasonableness, both as re-
gards the company and as regards the public, is eminently a question
for judicial i‘t’lvestig‘ﬁtioﬁ requiring due process of law for its determina-
tion, If the company is deprived of the power of charging reasonable
rates for the uge of ils property, and such deprivation takes place in the
absence of an investigation by judicial machmery, it is deprived of the
lawful use of its property, and thus, in substance and effect, of the
property ‘itself, without due process of law, and in violation of the con-
stitution of the United States; and in so far as it is thus deprived,
while other persons are perm1tted to receive reasonable profits on their
invested capital, the company is deprived of the equal protection of the
laws.” . Railway Co. v. Minnesota, 134 U. S. 458, 10 Sup. Ct. Rep. 462.
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If such deprivation is shown here, does it take place in the absence of
an investigation by judicial machinery? It must be conceded that as
between private parties and the railways no such investigation of the
reasonableness of the rates is permitted by the railroad commission law
of Texas, for that intent is expressed in section 5 in terms too comprehen-
sive and plain to be modified by construction. Two of the members
of the railroad. commission are eminent lawyers. It may, I think, be
fairly, if not conclusively, presumed that before the commission under-
took the work of establishing rates they had the advice of the very able
attorney general as to the sound construction of section 4 of said act;
and, a8 defendants herein, said commissioners and attorney general
cannot complain if I assume that the practical construction, which in
the conscientious discharge of their public duties the commission have
placed on section 4, is the sound construction.

The following is a copy of the notice which the commission issued
and had addressed, and sent, through the mails, to the general freight
agent of each of the railroads of Texas:

“OFFICE OF RAILROAD COoMMISSION OF TEXAS.

_ “AusTiN, TEX., June 20, 1891.

wyenieral Freight Agent——— Railroad—DEAR S1R: In accordance with
the requirements of section 4 of the act creating the railroad commission of
Texas, passed at the regular session of the twenty-second legislature, and
approved April 8, 1891, the railroad commission of Texas will, on Monday,
July 6, 1891, begin and. continue from day to day, until completed, the clas-
sification and subdivision of all freight and property, of whatsoever charac-
ter, that may be transported over the railroads, of this state, into such general
or special classes or subdivisions as may be found necessary or expedient,
and the fixifig for each class or subdivision of freight a reasonable rate for
each railroad, subject to this act, for the transportation of each of said sub-
divisions or clasges; also that at the above-named time and place a special
classification and rates of charges thereon of cotton, grain, lumber, and salt
will. be made. Your attention is also called to section 8 of the act aforesaid,
which provides that, in all cases where the rates shall not have been fixed by
the commission, no changes shall be made, except after ten days’ notice to
and consent of comwission. ' Therefore the changing of any rates in force
June 10, 1891, except after notice as above provided, and the consent of the
commission, is unlawful.

“Please acknowledge the receipt of this notice, and oblige,

, “JoraN H. REAGAN, Chairman.
“J. J. ARTHUR, Secretary.”

At the date named in said notice representatives of most, if not all, of
the railway companies in Texas appeared before the commission, in
gession at Austin, Tex. No proposed change in existing classification
or rates was indicated by the commission, and no issue was submitted
which could be either agreed to or made the subject of proof or sugges-
tion by argument. The commission in their answer say:

“The said commission had just begun the investigation of the classification
and rates of said roads in the state, and had at the date of said conference
not determined either upon any classification or rates.”
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e Otié of the cotinselfor the'cross ¢omplaindnts, who was present before
the dombiission at Austit' ofr the 'said ‘6th of J uly; 1891, and the several
follong‘ days, to'singwer for his road, describes that assize ds “a sort of
general experience meetmg,” and another one of the counsél, who was
alsd’ present 'for the sante purpose, pictures it as a kind “of Chautauqua
8lass “‘Where free lecttires 61 the general subjects of railroad freights, clas-
sificationb, and ‘ratés wére invited from 41l coniers, whieh could result
in' noi:hing‘, unless’a Babel, with its confusion of tongues. ' The defend-
ant comimissioriers sdy i their answer: “The eald conferenice, begin-
ning o’ July 6, 1891, lasted for several days, and all freight rtes in
Texas weré' dlscus9ed and considered;” and again: ©Deferdants aver
that the session begun' July' 6, 1891, has never termmaéted or been ad-
journed at all, ahd’ that all the rates complamed ‘of in said bill, or'which
have ever been fixed by said ‘commission, have been fixed at ‘the session
aforesaid;” and agaifi: “ Defendants furth'er admit that said commis-
sion"is proposing and proceeding to make and promulgate other rates
and tariffs without other formal notice than that dated June 20, 1891.”
The suggestion. that .the proceedings here indicated constitute “due
process of law,” within the jmeaning of the provisions of the constitu-
tion, or “an investigation by judicial machinery,” within the meaning
of the decisions of the supreme court, can hardly be seriously made by
the sound lawyers who have appeared. to resist these.motions. - And the
subject is too grave for jest. U. S. v. Lee, 106 U. 8..196, 1 Sup. Ct.
.“240; Poindexter v. Greenhow, 114 U. S. 270, '5:Sup. Ct Rep. 903,
Radwa,y Co. v. Minnesota, 134 U, 8.'418, 10 Sup. Ct. Rep. 462.
Jones v. ‘Robbins, 8 Gray, 329; C'zty of Louisville v. Cochran, 82 Ky. 15.
. It s, however, seriously urged that conceding that section 4 does not
provxda due process of law, as meant by the constitution,: and, that sec-
tion's is unconstitutional, the railroad commission law, without section
5'dnd its related sectmns dnd the work of the commission, may still
stand, 'and the complamants be without legal ground for the relief they
seek.. "This, however, is. wholly inconsistent with the position assumed
by . the ]eadmg advocates, of the commission in their public addresses
to. the people in the canvasg now pending in Texas, of which, on a hear-
ing in chambers, I may be permitted that far to take judl(}lal notice.
In at least one public address’ his excel]ency, our present governor, in
discussing the subject of the Texas commission, and especially section 5
of the railroad commission law, certainly sald in’ substance, with zeal
and warmth and, telling iteration, that section & was the heart of this
law, and 1t and its related sections the life of the Texas railroad com-
mission. And according to my most careful study of this law, in.that
respect and, to that-extent, his excellency’s construction of the law was
sound. The act is largely modeled after the interstate commerce act,
into Whlch howgver, it seeks to infuse life by section 5 and its related
sections. It is evident on the face of the law—as we know the fact to
‘have been—that its framers were: thoroughly’conversant with, and kept
steadily in their view, the decision of the supreme court in the Minne-
sota case, then but lately announced. The act appears with studious,
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but with illogical, ingenuity .to endeavor to contrive g due process of
law: that would, while -the ‘due process was proceeding, permit the do:
_ing: of the will of the 'commissioners, however arbitrary and unreason-
able their rates might be, ‘and: might eventually he proved to be.’ It
Was We’ﬂ knoWn that the lnterstate commlssmn did not possess of claim
the power to enforce rates fixed by it, except through the long-estab-
lished courts of the:country; and that the railroad: commissions of other
states, with.perhaps one or.two exceptions, did not have or claim the
power: to 'fix’ conclusive rates. "It was evidently thought that dll these
weré inefficient; that thé eommission would ‘not meet the exigency of
the hour if the reasonableness 'of its rates could be inquired into before
Eemg enforced; that with their organizéd guild of able lawyers, sta-
tioned. ox qapable of being “comcentrated at each given point on their re-
spective lines the railroad: managers would show small respect to the
promulgatrons of this advigsory committeé, as they considered the com-
mission would 'be if the reasonableneas of its rates might in’ ‘every’case
be. quesﬁloned in the courts. ~Hence, the many and severe provmons
fon constrammg the roads to submit to Whatever rates the commigsion
might, impose until, by a new patent process, the Toads could recover
the right to hold up -the shleld of the const1tut10n against unreasonable
rates: 0 K
Tt clearly: dppears to mé that every prbvrslon of thls law that tends
to thus enforce a comphance with the rates of the commission, whether
they be’ reasonable ‘or not, and every provision tending to, embarrass or
enabling the commissioners to embarrass -such roads as may.choose to
invoke the protection of the constitution against the taking of their prop-
erty without the due process of law, or denymg them the equal protec-
tion of the law, is affected with the same vice that renders section 5 in-
valid. It follows from the views thus far expressed that these motions
should be granted, and, that the very many other most iriteresting ques-
tions presented in the record and_ in argument on this hearing are nof
material to be considered now. That the measure of complainants’ and
éross complainants’ relief shall be adequate it is necessary that 1t should
beas full as they have asked And it is'so ordered ‘

THE ORDER.

In the Circutt Court of the United States for the Western Distrtct of
" Texas—In Equity.

No. 186. Original Bill. The Mercantile Trust Co., Trustee Complainant,
against The Pevas and Pacific Railway Company, John H. Reagan, et al.

Cross Bill. The Texas and Pacific Railway Company, Complainant,
agdmst The Mercantile Trust. Company, John H. Reagan, and others.

The.motions of complainants under the above-entitled original bill and cross
bill, having come on to be heard upon the said original bill and cross bill,; and
upon. the answers of the defendants to said original bill, and of the defend-
ants;, John H. Reagan, William P. McLean, L. L. Foster, and Charles A.
Qulberson, to said cross bill, and upon the affidavits on file, and the same
hiaving ‘been argued by counsel for the respective parties, and the: cousidera-
tion baving been Tad, it is' now adjudged, ordered, and decreed:’
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(1) That until further order of ‘this court, ‘or of -the judges hereof, the de-
fendant the: Texas & Pacific Railway Company be, and it is hereby, restrained
from putbing or continuing in effect the tariffs, circulars, or orders of the rail-
road commission of Texas, and each and all of them, described in the bill of
complaint herein, and in Exhibit C thereto, and therewith filed, and from
charging or continuing to charge the rates specified in said tariffs, circulars,
orders, or either or any of them. e o

(2) 1t is further ordered, adjudged, and decreed that the defendants, the
railroad commission of Texas, and the defendants John H. Reaganh, Wm. P.
McLean, and L. L. Foster, acting as said railroad commission. of Texas, and
their successors in office, and the defendant Charles A. Culberson, acting as
attorney general of the state of Texas, be, and they are hereby, enjoined and
restrained from instituting or authorizing or directing any others to institute
any suit or suits, action or actions, against the said railway company for the
recovery of any penalties under and by virtue of the provisions of said act of
the legislature of ‘the state of Texas, approved on the 8d day of April, 1891,
or under or by virtue of any of the said tariffs, orders, or circulars of the said
railroad commission of Texas, or any or either of them, or under and by virtue
of the said act, and the said tariffs, orders, or circulars of said commission,
or any or either of them combined; aud restraining said defendants Reagan,
McLean, and Foster, and the railroad commission of Texas, from certifying
any copy or copies of any of said orders, tariffs, or circulars, or from deliver-
ing, or causing or permitting to be delivered, copies -of any of said orders,
tariffs, or circulars to the said Culberson, or any other party, and from fur-
nishing the said Culberson,. or any other party, any information of any char-
acter, for the purpose of inducing, enabling, or aiding him, or any other
party, to institute or proseécute any suit or suits against the said railway com-
pany for the recovery of any penalty or penalties under the said act.

(3) Itis further ordered, adjudged, and decreed that the said railroad com-
mission of Texas and the said Reagan, McLean, and: Foster be restrained
from making, issuing, or delivering to the said railway company, or causing
to be issned or delivered to. it, any further tariff or tariffs, circulars or orders.

(4) 1t is further ordered, adjudged, and decreed that ail other individuals,
persons, or corporations be, and they are hereby, restrained from instituting
or ‘prosecuting any suit or suits against the said railway company for the re-
covery of uny damages, overcharges, penalty or penalties, under or by virtue
of the said act,or any of its provisions, or under or- by virtue of the said
tariffs, orders; or circulars: of the said railroad commission of Texas, or any
or either of them, or by 7irtue of the said act, and the said tariffs, orders, or
circulars, or any or either of them combined. , o

A. P. McCormMIcCK, Circuit Judge, Fifth Circuit.

In chambers at Dallas, Augnst 22, 1892.

The same order was made in each of the other cases.

it NOTE. -

The railroad commission law, (Act April 8, 1891,) referred to in the opin-
ion, is as follows: ; ‘ ;

Section 1. Be it enacted by the legislature of the state of Texas, that a railroad com-
mission is hereby created, to bé composed of three persons to be appointed by the gov-
ernor, as follows: If the legislature be then in session, the governor shall, upon the
taking effect of this act, or as soon thereafter as practicable, by and with the advice of
the senate, if the legislature then be in session, appoint said commissioners; but, if
‘the legislature be not in session, the fovernor shall make such apﬁointments, and each
‘commissioner so appointed shall hold his office until the second Monday after the in-
auguration of the next succeeding governor, and until his successor is appointed and
qualified. ®ach succeeding governor shall, on the second Monday after his inaugura-
tion, or as sooh thereafter as practicable, appoint said commissioners, who shall each
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hold his office until the second Monday after the inauguration of the next succeeding
governor, and until his successor is appointed and qualified.

(a) The persons so appointed shall be resident citizens of this state, and gualified
voters under the constitution and laws, and not-less than 25 years of age. No person
shall be appointed as such commissioner who is directly or indirectly interested in any
railroad in this state or out of it, or in any stock, bond, mortgage, security, or in the
earning of any such road; and if such commissioner shall voluntarily become so inter-
ested his ofice shall become vacant; and if any railroad commissioner shall become
so interested otherwise than voluntarily he shall, within a reasonable time, divest
himself of such interest; failing to do this, his office shall become vacant.

(b) No commissioner hereunder shall hold any other office under the government of
the United States or of this state, or of any other state government, and shall not
while commissioner engage in any occupation or business inconsistent with his duties
as such commissioner.

(c) The governor shall fill all vacancies in the office of commissioner by appoint-
ment, and the person so appointed shall fill out the unexpired term of his predecessor.

(d) Before entering upon the duties of his office, each of said commissioners shall
take and subscribe to the oath of office prescribed in the constitution, and shall, in ad-
dition thereto, swear that he is not directly or indirectly interested in any railroad,
nor in the bonds, stock, mortgages, securities, contracts, or earnings of any railroad,
and that he will, to the best of his ability, faithfully and justly execute and enforce
the provisions of this act, and all laws of this state concerning railroads, which shall
Ve flled with the secretary of state. :

(e) Each of said commissioners shall receive an annual salary of $4,000, payable in
the same manner that salaries of other state officers are paid.

Sec. 2. The commissioners appointed shall meet at Austin, and organize and elect
one of their number chairman of said commmission. A majority of said commissioners
shall constitute a8 quorum to transact business. Said commission may appoint a secre-
tary at & salary of not more than $2,000 per annum, and may appoint not more than
two clerks, at a salary of not more than $1,500 per annum each, and such other persons
as experts as may be necessary to perform any duty that may be required of them by
this act. The secretary shall keep full and correct minutes of all the transactions and
proceedings of said commission, and perform such duties as may be required by the
commission. The commission shall have power to make all needful rules for their
government and for their proceedings. They shall be known collectively as “Rail-
road Commissioners of Texas,” and shall have a seal, a star of five points, with the
words “Railroad Commission of Texas” engraved thereon. They shall be furnished
with an office in the capitol at Austin, and with necessary furniture, stationery, sup-
plies, and all necessary expenses, to be paid for on the order of the governor. The
commissioners, secretary, and clerks shall be entitled to receive from the state their
actual traveling expenses, which shall include the cost only of transportation while
traveling on the business of the commission, to be paid out on the order of the gov-
ernor upon an itemized statement thereof, sworn to by the party who incurred the ex-
pense and approved by the commission.

(@) Said commissioners may hold sessions at any place in this state, when deemed
necessary to facilitate the discharge of their duties.

Sec. 8. The power and authority is hereby vested in the railroad commission of
Texas, and it is hereby made its duty, to adopt all necessary rates, charges, and regu-
lations to govern and regulate railroad freight and passenger tariffs. the power to cor-
rect abuses and prevent unjust discrimination and extortion in the rates of freight
and passenger tariffs on the different railroads in this state, and to enforce the same
by having the penalties inflicted as by this act prescribed, through proper courts hav-
ing jurisdiction,

(a) The said commission shall have power, and it shall be its duty, to fairly and
justly classify and subdivide all freight and property, of whatsoever character, that
may be transported over the railroads of this state, into such general and special
classes or subdivisions as may be found necessary and expedient.

(b) The commission shall have power, and it shall be its duty, to fit to each class or
subdivision of freight a reasonable rate for each railroad subject to this act, for the
transportation of each of said classes and subdivisions.

(c)- The classifioations herein provided for shall apply to and be the same for all rail-
roads subject 10 the provisions of this act.

(d) The said commission may fix different rates for different railroads, and for dif-
ferent lines under the same management, or for different parts of the same lines, if
found necessary to do justice, and may make rates for express companies different, from
the rates fixed for railroads.

. {e) The said commission shall have power, and it shall be its duty, to fix and estab-
lish, for all or any connecting lines of railroad in this state, reasonable joint rates of
freight charges for the various classes of freight and cars that may pass over two or
more lines of such railroads.

() If any two or more connecting railroads shall fail to agree upon a fair and just
division of the charges arising from the transportation of freights, passengers, or cars

v.51F.no.9—35
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over their lines;thé! tommiission shall Ax te pro rata part of such ‘charges to be re-
ceived by each of said connepting lines, = v : o LTI T :
" (g) Until the:dotamisslon shall make. the classifleations and schedules of rates as
herein provided £op, and saiterwards, if they deem it ddvisable, they may make. partial
or-special classtﬁmﬁnns for:all orany. of the railroads subject hersto, and fix the rates
to be chiarged by such roads therefor, and: sueh classifications and.:rates shall be-put
into effect in theé manner provided for gereral olassifications and schedules of rates.

- (h) ‘Thé commissfen’ shall’ have power, and 'it shall be its duty, from time to time, to.
glter, change, amend; or:abolish anyiclassification or rate established by it when

eemed necessary and such amended, altered; or new classifications or rates shall be
put into effect in thewame mahner as the originals. - e e

‘(4) The commiission:'may adopt and enforce such rules, regulations, and modes of
procedure as it mgy deem proper to hear: and:determine complaintsithat -may be made-
against the classifications or the rates, the rules, regulations, and determinations of.
the commisbionur saidrmes T o e w0 T R e e e e S
“(f) The conymigsion shdll ‘make reasonabls and just rates of charges:for each rail
road subject-herots: for theluse or transportation of loaded or empty-ears on its road;
and may edtablish for eachirailroad, or for all railroads alike, reasonable rates for the:
storing and handling of freight, and: for thé-use of cars not unloaded after forty-eight

hours’'notice tb the consignee, not toinclude Sundays. - P : S
(k) Thewomtaission shall make and -éstablish reasonable rates forthe transportation:
of passengers over éach or:all of the railroads subject hereto, which rates shall not ex-
ceed the rates fixed by law. The commission shall have power to presoribe reasonable
rates, tolls, or'charges for all:other services performed by any railrond.subject hersto.
(1) It shall be the duty of each and every railway subject to this dct to provide and:
maintain adeguate, comtortablé, and clean depots and depot buildings at its deveral sta-
tions for theatcommodation of passengers, and said depot buildings shall be kept well
liﬁh‘wd ahd warmed for thecomfort and "sccommodation of the traveling public; and:
all stich roads shall kesp and maintain-adequate and suitable freight depots and build-
ings for the receiving, handling; storing, @nd delivering of all freight-handled by such
m%ds: provided, that this-shali not be construed as repealing any existing laws on the
subject.” [ o ,
' Sg’c. 4. Before any rates shall be establislied uhder this ‘act,.the commission shall
glve the railroad companyto beaffected thereby ten days' notice of the time and place
when and where the rates:shall be fixed, ahd said railroad company shall be entitied
to/be heard at such time and place; to the end that justice may be done, and it shall
ive process to enforce the attendance of witnesses. All process herein provided
forshall be served as incivilieases, . -~ " . A
+{a) The commission shall-have power to adopt rules to govern its proceedings, and
to régulate the mode and manter of all investigations and bearings of railroad com-
paniés and other parties before it in the establishment of rates, orders, and other acts
required of it under this law, broviding no petson-desiring to be present at any such
investigations by suid commigdion shall be-denied admission. e :
(b) The chairman and each of the commissioners, for the purposes mentioned in this
aet; shall’ have power to 'administer all oaths, certify to all official acts, and to compel
the attendance of witnesses and the production of papers, waybills, books, accounts,
documents, and testimony. and to punish for contempt as. i’ully as is provided by law
for the district or county coueti. S "o '

!Sec. 5. In all actions between private parties and railway companies brought under
this law, the rates, charges| orders, regulations; and classifications prescribed by said
commission before the institutioniof such: action shall be held conclusive, and deemed
and accepted to be reasonable,fair, and just;End in such réspects shall not be contro-
verted therein until ﬁua}l&fqund otherwise in & direct action brought for that pur-
pose in the manner ptesoribed by sectious 6'atd ¥ thereof.

‘8ec. 6. If any railroad orsother party gt interest-be dissatisfied with the decision of.
eny rate, classification; rule, ¢harge, ovder, act, or regulation adopted by the commis-
sion, such dissatisfied company or party mayfile a petition setting forth the particular
cause or causes of objectidn to such dedision, acty rule, charge, classification, or order,
or to either or all'-of them,-in' a court of competent jurisdiction in Travis county, Tox.;
against said commission as defendant. - Said action shall have precedence over all

1 causes on: the dooket of different nature, and shall'be tried and determined as
other civil causes in said court. Either party tosaid-action may appeal to the'appsl-
late court:having jurisdiction of said cause, and said appeal shall be at once returnable
to saidi 'appetiate court at.either of its terms, and said action so appealed shall have

recedence in eaid-appellateicourt of all causes of a different character therein pend-
ing: provided that, if the court be in session at the time such right of action accrues,
thgi:s'uit.‘ may be.filed during’such term;and: stand ready for trial after ten days’
notice. S ‘ . HRRE - FE N (R S VUES S S ! ) R .

Sec. 7. In all trials underthe foregoing section, the burden of proof shall rest upon
the plaintiff, who must show by clear and satisfactory evidence that the rates, regula-
tions, orders, classifications, acts, or chairgés complained of are unreasonable and un-
just to it or them. S IR R A :

ol et
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- See. 8. The said: commission shall,'s6 soon ds the classifications and ‘schedules of
rates herein provided for are prepared by them, furnish each railroad, subject’'to the
provisions of this act, with a complete schedule in suitable form, showing the classifi-
cation of freight made by them, and the rates fixed by said commission to be ¢barged.
by such road for the transportation of each class of freight, and shall caunse w gertified:
copy of such classification and ;schedule of rates to be delivered to each of said rail-
roads at its principal office in this state, if it"has such office:in this state,and, if:
not, then to any agent of said company in this state, which said schedule, ruies, and
regulations shall take effect at the ‘date which may be fixed by said commission,
not less 'than twenty days. Each of said railroad companies- shall cause said sched-
ules to be printed in type:of a size mot less than pica, and shall have the:'same:
osted ‘up in.a conspicuous place at each of its depots, so as to be inspected by the pub-~
¢. Baid commission may at any time aboligh; alter, or in any manner amend the said
schedules, or abolish or-amend any such regulations, and in that cvent certifled copies
of the schedules, rules, or regulations, showing the changes thersin, shall be delivered
to eachiroad as herein speocitied.. In all cases where the rates shalt not have been fixed
by the commission, no changes shall be made except after ten days’ notice to and con-:
sent of the commission. ) . C A

Sec. 9.: Any person, firm, corporation, or association, or any mercantile, :agricul-
tural, or manufacturing association, or any body politic, or municipal organization,
complaining of anything done.or omitted to be done by any railroad subject hereto, in
violation of any law of this state or the provisions of this act, (for which penalty is
provided,) may apply to said commission in such manner and under such rules as the
commission may prescribe; whereupon, if there shall appear to the commission'to be
any.reascnable grounds for investigating such complaint, it shall give at least five
days’ notice to such railroad of such charge and complaint, and.call upon said road to
answer the same at a time and place to be specified by the commissjon. The commis-
sion shall investigate and determine such complaint under such rules-and:moues of
procedure as it may adopt. If the commission find that there has been a violation, it
shall determine if the same was willful; if it finds that such violation was not willful,
it may call upon said road to satisfy the damage done to the complainant thereby,
stating the amount of such damage, and topay the cost of such investigation; and if
the said railroad shall do so within the time specified by the commission, thére shall
be no prosecution by the state; but if said railroad shall not pay said damage and cost
within the time specified by said commission, or if the commission find such violation
to be willful, it shall institute proceedings to recover the penalty for such violation
and the cost of such investigation. All such complaints shall be made in the name of
the state of Texas upon the relation of such complainant. All evidence taken before
said commission in the investigation of any such complaint, when reduced to writing
and signed and sworn to by the witness, may be used by either party,—the state,
complainant, or the railroad company,—in any proceeding against such railroad in-
volving the same subject-matter: provided, further, that the commissioners may re-
guire the testimony so taken before them to be reduced to writing when they may

eem it necessary,or when requested to do so by either party to such prooeedin%s, and
a certified copy under the hand and seal of said commission shall be admissible in
evidence upon the trial of any cause or proceeding growing out of the same transac-
tion against such railroad, involving the same subject-matter and between the same
parties. The provisions of this section shall not abridge nor affect the right of any
person to sue for any penalty that may be due him under the provisions of this act or
any other law of this state. -

Sec. 10. The commissiouners, or either of them, or such persons as they empioy
therefor, shall have the right, at such times as they may deem necessary, to inspect
the books and papers of any railroad company, and to examine under oath any officer,
agent, or employe of such railroad in relation to the business and affairs of the same.
If any railroad shall refuse to permit the commissioners, or either of them, or any per-
son authorized ‘thereto, to examine its books and papers, such railroad company shall,
for each offense, pay. to the state of Texas not less than $125 nor more than $500 for
each day it shall so fail or refuse: provided, that any person, other than one of said
commissioners, who shall make any such demands, shall produce his authority, under
the hand and seal of said commission, to make such inspection.

(a) Any officer, agent, or employe of any railroad company who shall, upon proper
demand, fail or refuse to exhibit to the commissioners, or either of them, or any person
authorized to investigate the same, any book or paper of such railroad company which
is in the possession or under the control of such officer, agent, or employe, shall be
deemed guilty of a misdemeanor, and upon conviction in any court having jurisdic-
tion thereof shall be fined for each offense a sum not less than $120, and not [to] exceed

Sec. 11. The commission shall ascertain as early as practicable the amount of money
expended in construction and egquipment per mile of every railway in Texas; the
amount of money expended to proocure the right of way, and the amount of money it
would require to reconstruct the rocadbed, track, depots, and transportation, and to re-
place all the physical properties belonging to the raiiroad. It shall also ascertain the
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outstanding ‘bonds, debentures, and indebtedness, and the amount, respectively,
thereof; when issued, and rate of interest; when due; for what purposes issued; how
used; to whom issued; to whom sold, and the price in cash, property, or labor, if any,
received therefor; what became of the proceeds; by whom the indebtedness is held;
the amount purporting to be due thereon; the floating indebtedness of the company;
to whom due, and his address; the credits due on it; the property on hand belonging
to the railroad:company; and the judicial or other sales of said road, its property or
franchise; and: the-amounts purporting to'have been paid, and in what manner paid
therefor. The commission shall also ascertain the amounts paid for salaries io the
officers of the railroad and the wages paid its employes. For the purpose in this sec-
tion. named  the commission may employ sworn experts to inspect and assist them
when needed, and from time to time, as'the information required by this section is
obtained, it shall communicate the same to.the attorney general by report, and file a
duplicate thereof with the comptroller for public use, and said information shall be
printed from time to time in the annual report of the commission.

Sec. 12.. The said commission shall cause to be prepared suitable blanks, with ques-
tions calculated to elicit all information concerning railroads, and as often as it may
be necessary furnish blanks to each railroad company. .Any railroad company receiv-
ing from the commission any such blanks shall cause said blanks to be properly filled
out, s0 as to answer fully and correctly each question therein propounded, and, in case
they are unable to answer any question, they shall give a satisfactory reason for their
failure; and the said answers,; duly sworn to by the proper officer of said company,
shall be returned to said commission at its office in the city of Austin within thirty
days from the receipt thereof. .

(@) If any officer or employe of a railroad company shall fail or refuse to answer any
questions: therein propounded, or give a false answer to any such guestion where the
fact inquired of is within his knowledge, or shall evade the answer t0 any such gues-
tions, such person shall be guilty of a misdemeanor, and shall on conviction thereof be
fined for each day he shall fail :to perform such duty after the expiration of the time
aforesaid a penalty of 8500, and the commission shall cause a prosecution therefor in
the proper court; and a penalty of a like amount shall be recovered from the company
when it appears that such person acted in obedience to its direction, permission, or re-
guest in his failure, evasion, or refusal. Said commission shall have the power to pre-
scribe a system of bookkeeping to be observed by all railroads subject hereto, under
the penalties prescribed in this section. - .
+(b) The said commission shall make and submit to the governor annual reports con-
taining a full and complete account of the transactions of their ofice, together with the
information gathered by such commission as herein required, and such other facts,
snggestions, and recommendations as may be by them deemed necessary, which report
shall be published as the reports of the heads of departments. .

{c) The said commission shall have power, and it is hereby made its duty, to investi-

‘gate: all through freight rates on railroads in Texas; and when the same are, in the

opinion of the commission, excessive, or levied or laid in violation of the interstate
commerce law, or the rules and regulations of the interstate commerce commission,
the officials of the railroads areto be notifled of the facts and requested to reduce them,
or make the proper corrections,; as the case may be. When the rates are not changed,
or the proper correcdtions are not made according to the request of the commission, the
%atf,erlgsfinstructed to notify the interstate.commerce commission, and to apply to it
'or relief. ‘ .
Sec. 18. The said commission, in making any examination -or investigation provided
in this act, shall-have power to issue subpcenas for the attendance of witnesses by such
rules as they may prescribe. . Each witness who shall appear before the commission
by order of the commission, ati & place outside of the county of his residence, shall re-
ceive for his attendance $1 per day and 3 cents per mile, traveled by the nearest prac-
ticable route, in going to and returning frem the place of meeting of said commission,
which shall be ordered paid by the comptroller of public accounts upon the presenta-
tion of proper vouchers, sworn to by such witness, and approved by the chairman of
the commission:: provided, that no witness shall be entitled to any witness fees or
mileage who is diractly or indirectly interested in any railroad in this state or out of
it, or who is in any wise interested in any stock, bond, mortgage, security, or earnings
of any such road, or who shall be the agent.or employe of such road, or an officer
thereof, when summoned at the instance of such railroad; and no witness furnished
with free transportation shall receive pay for the distance he may have traveled on
such free transportation. In case any witness shall fajl or refuse to obey such sub-
na, said commission may issue an attachment for said witness, directed to any sher-
ff or any constable of the state of Texas, and compel him to attend before the commis-
sion and give his testimony upon such matters as shall be lawfully required by them.
If a witness, after being duly summoned, shall fail or refuse to attend or to answer any
question propounded to him, and which he would be required to answer if in court, the
commission shall have the .power to fine and imprison such witness for contempt, in
the same manner that & judge of the district court might do under similar circumstan-
ces. The claim that any such testimony may tend to criminate the person giving it
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shall not excuse such witness from testifying, but such evidence or testimony shall
not be used against such person on the trial of any criminal proceeding: provided, the
commission shall in all cases have the right, in its discretion, to issue proper process
and take depositions instead of compelling personal attendance of witnesses. The
sheriff or constable executing any process issued under the provisions of this section,
or under any other provisions of this bill, shall receive such compensation as may be
allowed by the commission, not to exceed fees as now prescribed by law for similar
services.

Seoc. 14. If any railroad company subject to this act, or its agent or officer, shall here-
after charge, collect, demand, or receive from any person, company, firm, or corpora-
tion a greater rate, charge, or compensation than that fixed and established by the
railroad commission for the transportation of freight, passengers, or cars, or for the
use of any car on the line of its railroad, or any line operated by it, or for receiving,
forwarding, handling, or storing any such freight or cars, or for any other service per-
formed or to be performed by it, such railroad company, and its said agent and officer,
shall be deemed guilty of extortion, and shall forfeit and pay to the state of Texas a
sum not less than $100 nor more than $5,000, '

Bec. 18. If any railroad subject hereto, directly or indirectly, or by any special rate,
rebate, drawback, or other device, shall charge, demand, collect, or receive from any
person, firm, or corporation a greater or less compensation for any service rendered or
to be rendered by it than it charges, demands, collects, or receives from any other per-
son, firm, or corporation for doing a like and contemporaneous service, such railroad
shall be deemed guilly of unjust discrimination, which is hereby prohibited.

() It shall also be an unjust discrimination for any such railroad to make or give
any undue or unreasonable preference or advantage to any garticular person, company,
firm, corporation, or locality, or to subject any particular description of traffic to any
undue or unreasonable prejudice, delay, or disadvantage, in any respect whatsoever.

(b) Every railroad company which shall fail or refuse, under such regulations as
may be prescribed by the commission, to receive and transport, without delay or dis-
crimination, the passengers, tonnage, and cars, loaded or empty, of any connecting
line of railroad, and every railroad wtich shall, under such regulations as may be pre-
scribed by the commission, fail and refuse to transport and deliver, without delay or
discrimination, any passengers, tonnage, or cars, loaded or empty, destined to any,
point on or over the line of aby ¢onnecting line of railroad, shall be deemed guilty of
unjust discrimination: provided, perishable freights of all kinds and live stock shall
have precedent of shipment.

(c) It shall also be an unjust discrimination for any railroad subject hereto to charge
or receive any greater compensation in the aggregate for thé transportation of like
kind of property or passengers for a shorter than for a longer distance over the same
line: provided, that upon application to the commission any railroad may in special
cases, to prevent manifest injury, be authorized by the commission to charge less for
longer than for shorter distances for transporting persons and property, and the com-
mission shall from time to time prescribe the extent to which such designated railroad
may be relieved from the operations of this provision: provided, that no manifest in-
justice shall be imposed upon any citizen at intermediate points: provided, further,
that nothing herein shall be so construed as to prevent the commission from making
what are known as “group rates”on any line or lines of railroad in this state. -

(d) Any railroad violating any provision of this section shall be deemed guilty of
unjust discrimination, and shall for each offense pay to the state of Texas a penalty of
not less than five hundred dollars, nor more than tive thousand dollars.

(h) Nothing herein shall prevent the carriage, storage, or handling of freight free
or at reduced” rates for the state, or for any city, county, or town, government, or for
charitable purposes, or to and from fairs and expositions for exhibition thereof, or the
free carriage of destitute and indigent persons, or the issuance of mileage or excursion
passenger tickets; nor to prevent railroads from giving free transportation to minis-
ters of religion, or free transportation to the inmates of hospitals, eleemosynary and
charitable institutions, and to the employés of the agricultural and geological depart-
ments of this state, or to peace officers of this state; and nothing herein shall be con-
strued to prevent railroads from giving free transportation to any railroad officers,
agents, employes, attorneys, stockholders, or directors, or to the railroad commission-
ers, their secretary, clerks, and employes, herein provided for, or to any person not
prohibited by law: provided, they, or either of them, shall not receive from the state
mileage when such pass is used. :

Sec. 16. Any officer or agent of any railroad subject to this act who, by means of false
billing, false classification, false weight, or by any other device, shall suffer or permit
any persou or persons to obtain transportation for property at less than the regular
rates then in force on such railroad, or who, by means of false billing, false classifica-
tion, false weighing, or by any device whatever, shall charge any person, firm, or cor-
poration more for the transportation of property than the regular rates, shall be guilty
of a misdemeanor, and on conviction thereof fined in a sum of not less than 3150 nor
more than $1,000,

Sec. 17. In case any railroad subject to this act shall do, cause to be done, or permit
to be done, any matter, act, or thing in this act prohibited or declared to be unlawful,
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. OF! ‘x;‘,l.},é%pi&,t? o any. act, matter, or thing herein required to be done by it, such rail.
hall he Labl

rosd s le to_the person or.persons, firm or corporation, injured thereby, for
the dﬂ%ﬁ *?‘ ined in gonsequence of such.violation; and in case said raiiroad com-
g&"y il

shall. ty of extortion or discrimipation as by this act defined, then, in addi-

ion; g, such damages, such railrogd shall pay.to the person, firm, or corporation injured
therpby & penalty of not -les.;?hap-ﬂ% non more than $500, to be recovered in any court
of ;cbmﬁenﬁ urigdiction in’ ang{‘--qpunty‘iA o-or.through which such raiiroad pay run:
provided, that such road may plead and prove as a defense to the action for said pen-

alty thag guch overcharge was unintentionally and inuocently made through a mistake
of fact: provided, that any such, recovery.8s herein proyided shall in no manner affect
a recovery by, the state of a penalty provided for such violation. .. ., ., .

Beo, 18. If ‘any railroad, as aforesaid, shall willfully violate any.other provisions of
thig'agt., or.shall do any other actherein prohibited, or shall fail or retuse to.perform
any other dufy enjoined upon it for which a penalty has not, herein been provided, for
gver ﬁsggl; gg&:ﬁ violation it shall pay the state of Texas a penalty.of not more than

ve thousand dollars. ST . o

Sec. 19. XJI of the penalties herein provided, except as provided in section 17, shall
be recovered, and suits thergon shall be brought, in the name of the state of Texas, in
the propar.court having jurjsdiciion thereof, in Travis county, or in_any county to or
through which guch railroad ‘may run, by the attorney general or under his direction;
and the attorney bringing suc¢h suit shall receive a fee of fifty dollars for each penalty
recovered’ and collected by him, and ten per.cent, of the amount collected, to be paid
by the state., Inall suits arising under this agt, the rules of evidence shall be the same
as in ordinary civil actions, except as otherwise herein provided. .All fines and penal-
ties recovered by the state under this act shall be paid into the treasury of the state.

Sec, 20.. Upon application of any person, the.commission shall furnish certified cop-
ies of any classification r&;ga_, rules, regulations, or orders, and such certified copies,
or printed.copies publisixed y. autbority of the commission, shall be admissible in evi-
dence in any suitf,.and sufficient to establish the fact that any charge, rate, rule, order,
or classification therein contained, and which may be in issue in the trial, is the official
act of commigsion, A substantial compliance with the reguirements of this act shall
be sufficient ta give effect to all the classifications, rates, charges, rules, regulations,
requirements, and, orders made and established by the commission, and none of them
s;mll l;le declared inoperative forany omission of a technical matter in the performance
of suchact.. .-~ ... . . .

Sec. 21. It is hereby made the duty of such railroad commission to see that the pro-
visions of this act, and all laws of this state concerning railroads, are enforced and
obeyed, and that violations thereaf are promptly prosecuted, and penalties due the state
therefor recovered and collected, And said commission shall report all such viola-
tions, with the facts.in their possession, to the attorney general orother officer charged
with the enforcement of the laws, and request him to institutethe proper proceedings;
and all suits between the state and any railroad shall have precedence in all courts
over all other suits pending therein, »

(a) It shall be the duty of the commission to investigate all complaints against rail-

companies subject hereto, and to enforce nll laws of this state in reference to
railroads. . But. any two connecting railroads may enter into a contract whereby any
art or all of the passengers, freight, or cars, empty or loaded, hauled or transported

y one, and destined to goints on or beyond the line of the other, shall be delivered to,
received and transported by, the other; which contract, however, shall be submitted

" to the railroad commission for examination and approval, and when so approved by the
commission the same shall be binaing-; but, if the said contract be not approved by
thie commission, the same shall be void: provided, that any connecting line delivering
frejght to the owner or consignee of such frajght may be sued. by the owner thereof in
the county where the freightis delivered, for any damage that may be done to such
freight in its transportation. . o Lo

Sec. 22. The terms “road, ” “railroad,® “railroad companies,” and “raiiroad corpora-
tions, ”as used herein, shall be taken to mean &nd embrace all corporations, companies,
individuals, and associations of individuals, their lessees or receivers, appointed. by
any court whatsoever, that may now. or hereafter own, operate, manage, or control
any railroad or patt oi’,a‘railroad in this state, and all such corporations, companies,
and associations of individuals, their lessees or receivers, as shall do the business of
ecommon carriers on any railroad in this state, : .

(1) The provisions of this act shall be construed to apply to and affect only the trans-
portation of passengers, freight, and:cars between points within this state; and this
agt.shall not apply to street railways, nor suburban or belt lines of railways, in or near

¢jties and towns. I -

" (b) It:shall be the duty of the commission. to see that upon every railroad and branch
of sume carrying passengers for hire in this state shall run at least one train a day,

(Sundays excepted,) upon which passengers shall be hauled, and the commission shall

have no power to relax this provision. S

Sec. 28. This act shall not have the effect to release or waive any right of action by
the state, or any person for any right, penalty, or forfeiture which may have arisen,

or may hereafter arige, under any law of. this state; and all penalties accruing under
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this act shall be cumulative of each other, and a snit.for or-récovery of ‘one shall npt
be a bar t6 the recovery of any other pena.lty, and all laws and - parts of laws m con-
flict with this act are hereby repealed,

Sec. 24. The fact that there is no ad quate and suﬁicaant lav.rs for the regulatmn of
railroads in the transportation of frel %n, and passénger traffic, and the. near approach
of the close of the present session, credtos an imperative pliblic necessityand an emer-
gency, necesgitating the suspension. qf the constitutional rule requiring bills to be.read
on thred deveral days, and it is 8o suspended, and that this act take eﬁect snd be in
force ﬁ:om and after its passage, ‘and it is 8o enacted.

Pyearr e al. v. PowsLL,
(Circuit Court of Appeals, Eighth Circuit, July 25,1882.)

- No. 108,

s Sum's 1IN INDIAN TERRITORY—FCQMMON LAW TO Gov;mw-—lmx Forr,
~_In actiouns in the federal courts in the Indian Territory, the rule of dGCIBIOn, in
the absénce of statute, or of proof of the laws, rules, or customs prevallmg in the
territory, is the common law, since-t is the lex fori. :
2. CHATTEL MORTGAGES~—REGISTRY LAWs—~INDIAN TERRITOBY.
The registry law of Kansas does not apply to a chattel mortgage executed in
Kansas by a resident of the Indian Territory upon property situated in the ter-

Ty

ritory.
8. BAME-—VALIDITY AT CommoN Law.,

At common law an unrecorded chattel mor(:gaffe unaccompanied with possession
of the chattels mortgaged, is prima facie frandulent and void as to creditors pf
the mortgagor; but this presumption of fraud may be rebutted, and, where it is
admitted-or proved that such a:mortgage is not fraudulent as to credltors the mort-
gage may be sustained, not.w:thsbandmg the possession in the morbgagor

BaME—VEsTING OF TITLE.

" At common law a chattel mortgage vests the title conditionally in the mortgagee,
which title, in ase of default, bacomes absolute; and therefore a mortgagee of
domestic animals is entitled, after default, to the increase thereof.

§. BAME—ATTACHMENT—INSTRUCTIONS.'

In un’actioh by the mortgagee in such case to recover the property from credm-
ors who attached it after default, defendants were not prejudiced by a charge that
plaintiff was entitled to recover it defendants had knowledge of the mortgage be-
fore bringing their suit, for the right to recover was complete, whether defendants
bad such knowledge or not.

6. SAME—PLEADING.

In such an action it was competent for plaintiff to recover under the mortgage

upon general allegations of title and right to immediate possession.

Lol

In Error to the United States Court in the Indian Territory.

Action of replevin by Warren C. Powell against Henry C. Pyeatt and
James C. Kirby. Verdict and judgment for plamtlﬂ' Defendants bring
error. Affirmed,

Statement by SanBory, Circuit J udge:

The defendant in error brought an action of replevin for certam mares
and colts of the valile of about $4,000, in the United States Court in the
Indian Territory, against the marshal, who had seized them on Oétober
4, 1889, under an execution issued out of that court upon a judgment
in favor of the pla1nt1ﬂs in error, and against William P. McClellan, for
$7,598.07. Plaintiff in his complamt alleged that he was the owner
and entitled to the immediate possession of the animals, and " plaintiffs
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in efror, who were by order of the court substituted for the marshal ag
defendanﬁs in their answer denied the plaintiff’s allegations. On the
trial it was established by undisputed evidence that on July 18, 1888,
William, P,'McClellan was justly indebted to the plaintiff in the sum of
$4,986:11, and that on that day at’ Coﬁ'eevﬂle, in the state of Kansas,
he gave the plamtlff his two. - promlssory notes for this aggregate
amount, payable in a year, and in good faith made and delivered to
him his chattel mortgage on the mares and colts that were then in be-
ing to secure these notes; that the mortgage provided that the mortga-
gor should retain possession of the property until default, and upon pay-
ment of the notes it should be void; that McClellan res1ded in the In-
dian Territory, and the mortgaged property at the date of the mort-
gage was, and continued to remain, in that territory; that nothing was
ever paid on this debt before the levy was made on October 4, 1889,
in any other way than by the taking of the property itself by the mort-
gagee; and that the defendants had actual notice of the mortgage be-
fore they brought the suit, which resulted in the judgment under which
the levy was made on the property. There was evidence tending to
show that in the spring or early summer of 1889 McClellan delivered
{0 the plaintiff possession of all the mortgaged property under an
agreement that either he or the plaintiff might sell it if possible, and ap-
ply the proceeds on the debt, and, if not sold before the notes fell
due, plaintiff should credit McClellan $4,500 on the notes for this prop-
erty, but the bona fides of this transfer was denied. That question,
and all others within the issues, were submitted to the jury, and a
verdict and judgment rendered for the plaintiff, to reverse which this
writ was sued out. A part of the colts in controversy were foaled by
the mortgaged mares in the spring of 1889.

John H. Rogers, for plaintiffs in error.

W. M. Cravens and George E. Nelson, for defendant in error.

Before CaLpweLL and SaNBorN, Circuit Judges, and SHiras, District
Judge.

SANBORN, Cirguit Judge, after statmg the facts as above, delivered the
opinion of the court.

There are 43 agsignments of errcr in this case, but in the view taken
by the court it will be necessary to consider but 3. The thirty-second
agsignment is that the court erred in refusing to charge the jury as
follows: :

“The court instructs the jury that, under the law in force in the Indian
Territory at the time of the execution of the mortgage introduced in evidence
in this cause, and at the time of the levy of the execution of the defendants,
Pyeatt and Kirby, the title and ownership of the mortgaged property remained

_in the mortgagor until default, and after default until the mortgagor took
open and visible possession of the property mortgaged. If, therefore, you be-
lieve from the evidence that the mortgage did not expressly embrace the in-
crease of the mares mortgaged, and that the mares remained after default in
actual possession ‘of the mortgagor, William P. McClellan, and so remained
until the levy of the:defendant’s execution, the colts foaled in the spring of
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1889 were liable to defendatit's execution, and especially is this true if, at thé
time of the default or levy, it was no longer necessary for the colts to follow
their dams for nurture,”

There was no error in this refusal. Under the common law, whose
rules must govern here, a mortgage of personal property vests the title
in the mortgagee subject to be defeated upon compliance with its con-
ditions, and upon a failure to comply therewith such title becomes ab-
solute. Story, Bailm. § 287, and cases cited; Stewart v. Hangon, 85 Me.
506; Talbot v. De Forest, 8 G. Greene 586; Flanders v. Barstow,18 Me. 357.
The brood of all tame or domestic ammals belongs to the owner. of
the dam or mother, and at common law the increase or young of mort-
gaged animals belongs to the mortgagee. Cattle Co. v. Mann, 130 U. 8.
78, 9 Bup. Ct. Rep. 458; Jones, Chat. Mortg. § 149; Cahoon v. Miers;
67 Md. 673, 11 Atl. Rep. 278; Evans v. Merriken, 8 Gill. & J. 39.

That each of the following 1nstruct10ns was given by the court below
to the jury is also assigned as error:

“The court further instructs the jury that the mortgage adduced and read
in evidence by the plaintiff, Powell, contains a provision for the retention
and possession of the mortgaged property by the mortgagor, McClellan, until
the happening of some on» of the events mentioned therein to cause a de-
fault; therefore the possessicn of the property by the mortgagor is not in-
consistent with the terms of the mortgage, and the court pronounces the
mortgage valid on its face, and binding between Powell and MeClellan; and
it the jury shail believe from the evidence that on the 18th day of July, 18883,
said McClellan was justly indebted to said Powell in the sums of money for
which said two notes which were read. in evidence were executed, and that
said mortgage was given in good faith to secure the payment of said notes,
and if the jury shall also believe from the evidence that defendants Kirby and
Pyeatt had actual knowledge and knew of said mortgage before the bringing
of their suit and the obtaining of their judgment against the mortgagor, Mc-
Clellan, in this court, then the mortgaged property should not be held subject
to their execution, and the jury should find for the plaintiff, Powell. The
court further instructs the jury that if you shall believe from the evidence
that William P. MeClellan, on the 18th day of July, 1888, was justly indebted
to the plaintiff, Warren C. Powell, in the sum of forty-nine hundred and
thirty-six dollars and eleven cents, us evidenced by the two promissory notes
adduced and read in evidence on this trial, and that said MecClellan executed
the mortgage read to the jury to secure the payment of said notes, and .that
defendants Kirby and Pyeatt had actual notice and knew of said mortgage
before the bringing of their suit and obtaining their judgment against the
mortgagor in this court, and the jury shall also believe that said notes and
mortgage were past due and unpaid before the issuance of the execution read
in evidence, then the mortgaged property was not subject to said execution,
and the jury should find for the plaintiff, Powell.”

The contention is that these instructions were erroneous on two grounds:
First, because it was not competent for plaintiff to recover on this mort-
gage under his pleading; second, because it is claimed that this mort-
gage, which was executed in Kansas, was void as to the creditors of Mec-
Clellan, because it was never filed as requlred by the following provisions
of the statutes of Kansas:

“Every mortgage or conveyance intended to operate as a mortgage of per-
sonal property which shall not be accompanied by an immediate delivery, and
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befollowad, by an actual and coptinned change of possession of the thi ngs | mort-
gaged, shall ba ahsolutely, ¥did, a8 against. the creditors of the mortga,gor, and
as against subsequent purchasers and mortgagees in good faith, unléss ‘the
mortgage, or a true copy thereof, shall be forthwith deposited in the office of
the registér of deeds in the Edunty where the property shall then be situated,
or, if the moptgagor be a resident of this state, then of the county of which
he shall at the mme be a reandent ” . Geny.St. Kan 1889, § 8903.

As to, the ﬁrst ground 1tv ls sutﬁclent to say that the notes and mort-
gage wére introduced  in. evidence without objection, and, under the
plaintiff’s allegation of title'and right to the immediate possession of the
mortgaged property, they: were competent evidence on which he had a
right to:rely. .. The primary question en trial was whether plaintiff or
defendants were entitled to the possession .of the property, and this mort-
gage, if valid, and its past-due debt, if unpaid, established the plain-
tiff’s : contention.. - Person v, Wright, 85. Ark. 175; Story, Bailm. § 267;
Winchester v. Ball, 54 Me. 558; Talbot v.. De Forest, 3 G. Greene, 586.

As to the second .ground..it must be borne in mind that the owner of
the property mortgaged resided, and the -mortgaged property itself was
situated, in the Indian Territory. In thatterritory there was no registry
stat‘ute,—no register with whom the mortgage could be filed. Between
the’ mortvagOr ‘and mortgagee, the mortgage was valid and bmdmg in
Kansas and elsewhere without filing and. without delxvery of possession
of the property: mortgaged. Denny v. Foulkner, 22 Kan. 89; Martin v.
Ogden, 41:Ark. 191, 192; Hackett v. Manlove, 14 Cal. 85. As this mort-
gage wis valid and bmdmg between the parties to it, it was so asto third
partles, nnlésé it was made void as to' some third parnes by some stat-
ufe, Jaw, or ruie of public policy.

{ - /The registry act of Kansas was in the nature of a pohce regulation of
‘that state.” It was enacted to modxfy in that state the ryle of the com-
‘mon law which made every c¢hattel mortgage of articles capable of nanual
delivery, unaécompanied with change-of possession of the things mort-
gaged prima facw void as' to creditors of, and bona [fide purchasers from,
the mortgglgor, to give securxty to. mortgagees by making their mortgages,
Auna(,comp'mled thh possession of the property, valid when recorded,
and by theisame record to protect creditors and purchasers against secret
trusts. * It mever-was intended to have, and has not, any extraterritorial
jfo‘rce ‘Sp far'as. the rights of the creditors of McCle]lan seeking to ac-
qlire hens on''this property 'in the Inhdian Territory, were concerned,
‘'this registry law of Kansas was without effect. The mortgage and these
rights of creditors were governed by the lex domicilii of the owner who
-mortgaged the property, and by the law of the place where the property
_was situated. .. They were governed by the law of the Indian Territory.
Greep v.. Van uslm*k 7 Wall. 139; C'lark V. Tarbell, 58 N. H. 88; Guil-
] nder v. Howell, 35 N. Y, 657 Whitman. X v. Conner, 40 N. Y. Super. Ct.
339, 346; Iron. W@rks Vi Wrm*en 76 Ind. 512, Martin v. Potter, 34 t. 87;
Tied, SaIes § 239 Jones, Chat. Mortg. § 305.

What, then was the law of the Indxan Territory on this subject in
1888 and 18892 Prior to the. passa,ge of the. act, of congress of May 2,
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1890, (26 U. S. St. p. 94 )extendmg over this territory certain statutes
of the state of Arkansas, there was no statute in operation in this terri-
tory upon any subjecl outside of those treated in the acts of the congress
regulating intercourse with the Indians and punishing offenses against
the United States. In the United States, in the absence of statutes, the
presumption of the existence of the common law prevails in all the terri-
tory of the original colonies, and in all newly-acquired territory origin-
ally settled by Englishmen or their American descendants; but this pre-
sumption may not prevail in the Indian Territory, because, before its
“purchase by the United States, it was part of a territory settled by the
subjects and governed by the laws of other nations.

There is, however, another well-settled principle, founded in reason
and authority, upon wh1ch in the federal courts, the common law must
be held to govern the rlghts of these parties. Tt is that the lex fori, or,
in other words, the laws of the country to whose courts the party appeals
for redress, furnlsh in all cases, prima facie, the rule of decision. Mon-
roev. Douglass, 5 N. Y. 452; The Scotland, 105 U. S. 24, 30, 31; Garner
v. Wright, 52 Ark. 388;! Norms v. Harms, 15 Cal. 254. In the federal
courts, in the absence of statutes repealing or modifying it, the common
law is the rule of decision and guide of action; and when, by the act of
March 1, 1889, (25 U. ‘8. St. p. 783,) the congress, with the assent of
the Indlans, created the court below for the Indian Territory, and con-
ferred on it “jurisdiction in all civil cases between citizens of the United
States who are residénts of the Indian Territory, or between citizens of
the United Btates, or of any state or territory, and any citizen of or per-
sons residing or found in the Indian Territory,” when the amount in
controversy was $100 or over, we hold that it gave that court authonty,
and imposed upon it the duty, to apply the established rules and prin-
ciples of the common law to the adjudication of those cases of which it
was thus given Jurlsdxctwn where, as in this cdse, no proof is made of
the laws, rules, or customs obtammg in that territory.

The rule of the common law is that a mortgage of personal property,
unaccompanied with possessmn is prima facie void as to creditors of the
mortgagor; yet the presumption of fraud arising from that circumstance
may be rebutted by explanations showing the transaction to be fair' and
honest, and giving a reasonable account of the retention of possession.
Ryall v. Rolle, 1 Atk. 165, 168; Alton v. Harrison, L. R. 4 Ch, App. 622,
626; Martindale v. Booth, 3 Bam & Adol. 498, 50() Hauselt v. Harrison,
105'U. 8. 401; Warnerv. Norton, 20 How. 448 460 Martin v. Ogden, 41
Ark. 191, 192; 2 Kent, Comm. 521. Thus, 'in Ryall v. Rolle, 1 Atk.
167, (decided in 1749,) the court said: ' :

“The next question to be considered will be in relation to the condition of
creditors when the debior continues in possession of the goods mortgaged:
This was fraudulent at common law, and 13 Eliz. c. 5, §§ 1, 2, provides
against it, that it shall be void. There is no distinction whether the sale be

112 8. W. Rep. 785.
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absolute or conditional. Courts of equity and juries are to consider, upon the
w;)hto}.e eyidence, whether the conveyance was made with a view to defraud or
n e

'lhls mortgage debt fell due July 18, 1889, and, if the mortgagor had
possegsion. after that date, he had no interest that was subject to levy and
sale at common law if the mortgage was valid. Jones, Mortg. § 556,
note 4, and cases cited. The result is that this mortgage was not void
because it was not filed in the office ofsome register of deeds, as required
by the Kansas statute. Asidefrom the possession of the  mortgaged prop-
erty by’ the mortgagor, which the mortgage by its terms provided for,
there was no evidence at the trial tending to show that it was not made
in goad faith to secure a just debt, or that it was made with any intent
to hmder, delay, or defraud credltors On the oral argument in this
court it. was expressly conceded by counsel for defendants that there was
no questlon of the good faith of the parties to the mortgage, or as to the
validity of: the debt and in his brief he says:

“There js not a scintilla of evidence in the case that in J uly, 1888 McClel-
l.;m did not.owe Powellthe amount of the notes secured by the mortgage read
in ev1denée, or ‘that they were not given in good faith.”

“Tt'is clear that under this evidence aqd these concessions there was no
questlon about; the validity of the debt, or the fraudulent character of
the mortgage as to creditors, to be submltted to the jury, and hence there
opuld have been no prejurilcxal error in tlle instructions we have been con-
sidering. A chattel mortgage, not fraudulent as to creditors, made in
good faith, to secure an honest debt, is at common law superiorto a
subsequent attachmient of the same property by a creditor of the mort-
gagor.

It is true that it was not material whether the defendants were or were
not notified of this mortgage after their debt accrued, and before they
brought suit; but the charge of the court that this mortgaoe entitled the
plaintiff to recover, if defendants were notitied of it before suit, could do
the defendants no injury, bécause, under the admissions as to its char-
. acter, the mortgage entitled him to recover whether the defendants were
notified of it or not. And for the same reason none of the other errors
assigned in, thls action preJudlced the defendants, for it is conceded that,
if the two mstruotlons we have been considering are correct, the jury
should have been instructed to return & verdict for the. plamtlﬁ Error
w1thout preJudlce is no ground for reversal, ‘and for this reason we have
not considered the assignments of error not above discussed, and the
judgment below is affirmed. :
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Bruse Erzcreic Co. ¢t al. v. Ereczric Inp. Co. oF 8aN Jose.

(Ctreuit Court of Appeais, Ninth Circuit. July 14, 1892.)

APPEALABLE ORDERS—FINALITY. , o

The owner of a patent moved to be dismissed from a suit for infringement

brought by a licenses on the ground that the suit had been brought without its au-

thority. Held that, as the motion presented questions of law and fact not presented

in the bill of complaint, an order overruling it was a “final decision,” within the
meaning of the act of March 38,1891, and therefore the subject of an appeal.

Appeal from the Circuit Court of the United States for the Northern
District of California. ‘

On motion to dismiss appedl. Denied.

Statement by KxowwLEes, District Judge..

The California Electric Light Company, and the San Jose Light &
Power Compsny, desiring to commence a suit against the Electric Im-
provement Company of San Jose, foran infringement of a certain patent,
joined. with them' as' a plaintiff the Brush Electric Company. After
the bill of complaint had been filed in the circuit court for the district
of California, the Brush Electric Company came into said court, and
moved that the said cause be dismissed as to it. At the hearing of this
motion affidavits were introduced by both the Brush Electric Company
and the California Electric Light Company bearing upon the question
of the right of the California Electric Light Company to use the name
of said Brush Electric Company in the said action. The question of
fact was considered and determined upon the affidavits. Important
questions of law were presented and decided in the raling of the court
upon this motion. The court overruled the motion to dismiss. 49
Fed. Rep. 78. The Brush Electric Company appealed to this court from
this order overruling its said motion. ’

Edward P. Cole and H, P. Bowie, for appellant.

-The metion of appellees to' dismiss our appeal is based on the ground that
the order of January 18, 1892, refusing to dismiss the Brush Electric Com-
pany from the bill, is not appealable; that is, that the order is not a final or-
der.

The facts are these: A bill was filed in the circuit court to enjein an in-
frihgement of a patent. The bill was entitled: “Brush Electric Company,
«California Electric Light Co., San Jose Light and Power Co., vs. The Electric
Improvement Co. of San-Jose.” The Brush Electric Company, the owner of
the patent, moved to be dismissed from the suit, because it was begun with-
-outits authority, and it had never given any consent to-any one to use its
-name in'this litigation, and it did not desire to press the case.  Its coplaintiff
the California Electric Light Company objected, and affidavits were filed show~
ing that the California Electric Light Company was the licensee-of the Brush
Electric Company, and the light and power company was its sublicensee, but
without its consent, and that the California Electric Light Company had no
interest in the case. The court refused to dismiss the Brush Electric Com-
pany tfrom'the suif, and decided that the California Electric Light Company
had the:right to the use of its name in this suit, and that the Brush Electric
<Company should have no control over nor interest in the suit. Prom this or-
der an appeal has been taken. . i



