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Cornerr, SteaMBoat Co. v. TuE Jersey Crry e al.

(Circuit Court of Appeals, Second Cireuis.” July 20, 1892.)

[

1 CoLLI810N—INJURY TO Tow—BAILOR AND BAILEE—SUBROGATION.

The owner of a tow which was injured by collision wuile in charge of & tug
claimed damages from the tug owner. The latter, protesting that he was not lia-
ble and that the collision was without fault on the part of the tug, finally paid the
demand, taking in return a ‘[;)aper releasing him from all liability, and in terms
subrogating him to the right of the tow owner to recover from any person who
might be liable for the damage.. The tug owner then libeled the colliding vessel,
setting up these facts, and alleging that by reason thereof he became subrogated
to the rights of the tow owner. Held, that the question of subrogation was imma-

. terial, for the tug owner was entitled, as bailee of the tow, t0 recover full damages,
and the fact that he had previously paid the tow owder did not in any way affect
his right of action. i o : )

© 2 SAME—~PERRYBOAT AND Tow—CRro3SING COURSES, ot

A tug, with several boats in tow alongside, came down the North river, rounded

to, and lay about 350 feet from the New York piers, holding herseif against the
ebb tide, and waiting for the steamboat City of N., which was coming up astérn,
to pass inside of her. While so,wa.itiug, a ferryboat, bound from Jersey .O_itg to
New York, attempted to pass beétween the tow and the City of N., and her paddle
wheel struck  the outside’ boat:on the starboard side of. the tug, causing it to sink.
Held, that the ferryboat was liable for the damage. 44 Fed. Rep. 112, affirmed.

. Appeal from the District Court of the United States for the Eastern
District of New York. : E )

" In Admiralty. - Libel by the Cornell Steamboat Company against the
ferryboat Jersey City and others to recover damages for collision with a
tow while in charge of a tug belonging to libelant. An exception to
the libel was overruled. 43 Fed. Rep. 166. Afterwards a decree was
rendered against the ferryboat, (44 Fed. Rep. 112,) and her owners ap-
peal. Affirmed.

Robert D. Benedict, for appellant,

- Henry G. Ward, for appellee.

Before WarLace, LacoMBE, and SarpMaN, Circuif Judges.

Warvacg, Circuit Judge. We concur in the opinion of the learned
district judge that the ferryboat was exclusively in fault for the collision
with the tow. The only question upon this branch of the case is one
of fact; viz., whether, when the ferryboat attempted to make her slip by
passing ‘between the tug and her tows and the steamboat City of Nor-
'wich, the tug allowed' herself and tows to drop back with the tide, and
thus intercept the course of the ferryboat. The weight of the evidence
is decidedly against the contention for the ferryboat, and, were it ‘not,
we should not feel at liberty to'disregard the conclusions of the district
judge upon a question' of fact, depending wholly upon the intelligence
and eredibility of the witnésses, when all the witnesses were examined
in his presence. - - o ol o '

The only question of law in the case which has been argued at the
bar is whether the libelant became subrogated to the claim of the Dela-
ware & Hudson Canal Company, the owner of the injured tow, against
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the ferryboat for the damages. The libel states facts showing that,
while the libelant’s tug was towing a canal boat belonging to the Dela-
ware & Hudson Canal Company, the ferryboat negligently, and without
fault of the tug, collided with and injured the tow; and it further alleges
that the libelant “paid for the damages to said boat, and thereby be-
came subrogated to all the rights of the owner.” The facts established
by the evidence are that after the collision the owner of the tow insisted
that the libelant should pay the damages occasioned thereby; that the
libelant refased, insisting that it was under no legal obligation to do so,
because ‘the loss was inflictéll without fault on the part of the tug, that
subsequently, influenced by the desire to preserve cord’ ﬂlty in their
general business relations, the libelant paid the damages to the owner
of the tow; that several years thereafter the libelant asked the owner of
the tow'for an assignment of the latter’s cause of action against the fer-
ryboat, which was refused, on the ground that the claim had been paid,
and 'there was pothing to sgsign, but that the latter consented to exe-
cute,, and thereupon did execute, an instrument recltmg that the libel-
ant had paid the damages, and containing the following language:
“Now,. therefore, the said Delaware & Hudson Canal Company hereby re-
leases and forever dischargesthe said Cornell Steamboat Company, its suc-
cessors and assigns, of and from all actions, caunses of action, suits, contro-
versies, claims, and demands; whatsoever, by reason of the sinking of 8aid
canal boat, and hereby subrogates the said steamboat company in its place to
recover from e%py person that may be liable therefor the damage sustained by

said canal bd

The questlon whether the libelant became subrogated to the claim of
the Delaware & Hudson Canal Company does not affect the right of the
libelant tp recover, It has been unnecessarily introduced into the con-
troversy. The libelant was a bailee of the property injured. Either
the bailee or the bailor may maintain an action against a tort-feasor who
injures the property while in the custody of the ba]]ee, and recover the
full damages; but & recovery of damages by one, and payment by the
wrongdoer, will be a full satisfaction, and may be pleaded in bar at any
subsequent suit by the other. Thorp v. Burling, 11 Johns. 285; Hoyt
v. Gelston, 18 Johns. 141, 561; White v. Webb, 15 Conn. 305; Little v.
Fossett, 34 Me. 545; Stowell v Otzs, 71 N. Y. 36 If, say the court in
White v. Webb, “the suit is brought by a bailee or special property man
agamst the general owner, then the plaintiff can recover the value of his
gpecial property;. but if the writ is against a stranger, then he recovers
the value of the property and interest according to the general rule, and
holds the balange beyond. his own interest in trust for the general owner.”
The libelant could have reg:overed the damages occasioned by the tort
of the ferryboat,, without paying the owner of the tow. A subsequent
payment whether ez gratia: or under compulsion, could. not prejudice
the right of recovery. The decree should be affirmed, with costs of the
‘dlstrmt court and of this court. '
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MgerciNTILE TrRusT Co. v. TExAs & P. Ry. Co. ¢ al. FARMERS’ Loax
& Trust Co. v. INTERNATIONAL & G. N. R. Co. ¢t al. MERCAN-
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(Circuit Court, W. D, Texas. August 28, 1892.)
Nos. 186-190.

1. RaiLroAD COMPANIES — REGULATION OF RATES — SraTE CoMMISSIONS — R16HTS OF
. BONDHOLDERS.

The mortgage bondholders of certain railroads in Texas brought bills against the
railroad companies and against the state railroad commissioners and the attorney
genereal, alleging that the full interest on the bonds was not being paid or earned;
that in mest cases the earnings were even insufficient to pay operating expenses;
that the railroad compsanies were willing and anxious to meet all their obligations
to complainants, but were prevented from exercising their judgment and discre-
tion in making remunerative rates of transportation by the defendant commis-
sioners, under pain of the severe penalties prescribed by the railroad commission
law. Act Tex. April 8, 1891, Complainants claimed that this act was in violation
of the constitution of the United States, and prayed an order enjoining the commis-
sioners ffom putting or continuing in effect any schedule of rates prescribed by

. them, and restraining them and the attorney general from suing for any penalties,
- or otherwise enforcing the provisions of the act. Held, that complainants showed
a sufficient interest in the roads to entitle them to maintain the suits.

2. Bame—R1GAT T0 SUE IN FEDERAL CoURTS—COLLUSION. . .

A suggestion of collusion between complainants and defendant railroad com-
panies In“brinzing the suits was without merit, for whether or not the companies
themselves could sue under section 6 of the act, and obtain all the relief complain-
ants are entitled to, the latter are entitled to enforce their rights in the national
courts; and that right is ‘not affected, even if there was a previous understanding
between them and the railroad companies that relief would be more speedily and
effectually obtained in the federal courts.

8. Bame—FixiNeg RATES—NOTICE—DUE PROCESS OF LAW.

Under section 4 of the act, which provides that the commission shall give notice
and hearing to the railroads affected before establishing any rates, the commission
. sent outmotices to allthe railroads in Texas that on a specified date they would be-
gin the classification of freights and the fixing of rates. On that day the repre-
sentatives of the railroads appeared, and for several days the question of classifica-
tion ard rates was discussed in general, but no particular rates or changes from
existing rates were proposed. Thereafter, and without further hearing, the com-
mission proceeded to prescribe rates from time to time and put them in force.
Held, that these proceedings did not constitute “due process of law, ” and the rates
fixed were void, under constitution of the United States. '

4. BaME—CONSTITUTIONAL Law.

" Section § of the act provides that, “in all actions between private parties and rail-
way companies brought under this law, the rates, charges, orders, regulations, and
classifications prescribed by said commission before the institution of such action
shall be held conclusive, and deemed and accepted to be reasonable, fair, and just,
and in such respects shall not be controverted therein until finally found otherwise
in a direct action brought for that purpose in the manner l;n'esm-ibed by sections 6

-and 7 thereof.” BSection 6 provides for actions by railroad companies against the
commissioners for the purpose of testing the reasonableness of the rates prescribed,
and section 7 declares that in all such actions the burden shall be upon the com-
panies to'show that such rates are unreasonable and unjust. Held, that section 5,
and all otherprovisions of the law which tend to enforce a compliance with the rates
fixed by the commission irrespective of their reasonableness, or tend to embarrass
such roads as seek to invoke the protection of the federal constitution against' the
taking of their property without due process of law, are unconstitutional,

" In Equity. Suits for injﬁnctiOn. On motion for temporary injunc-

tions. Granted. - .
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