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MorNING JOURNAL Ass’N . RUTHERFORD.

(Circuit Court of Appeals, Second Ctreuit. July 20, 1892.)
No. 58.

1 LIBILL—EXEMP’LARY DAMAGES—NEWSPAPER ARTICLE.

‘A libelous article published in & newspaper stated, substantially, that plaintift
had eloped with the wife of a friend; that the intimacy existing between them had
excited comment where the several ”parties resided, and, when they were found to be
missing, “tongues wagged freely;” that a dispatch had been received by the bus-
band stating that his wife and plaintiff had been seen together in a certain city. The
article was clipped from another paper, and published without inquiry as to its
authenticity. Held, that the court properly instructed the jury that, if they be-
lieved the article was wantonly published without inquiry or justifiable motive, or
under circumstances of gross negligence, it was their right to award, besides ac-
tual damages, such punitive or exemplary damages as the facts warranted; and it
was not error to refuse a charge that “ where there is no actual or express malice,
and no claim that plaintiff had suffered any special damages, the jury may award
the plaintiff nominal damages.” 47 Fed. Rep. 487, affirmed. .

8. ArrEAL—REVIEW—EXxCESSIVE VERDICT—FEDERAL COURTS.
An excessive verdict in an action for libel cannot be corrected by the federal
appellate courts on writ of error, where the jury has been properly instructed as
to the rule of damages. ’

8. APPEALABLE ORDERS—DENIAL OF NEW TRIAL, )
A’decision upon a motion for a new trial is not reviewable by a federal appellate
court. '

Error to the Circuit Court of the United States for the Southern Dis-
trict of New York.

Action by Edward C. Rutherford against the Morning Journal Asso-
ciation to recover damages for an alleged libel. The jury rendered a
verdict for plaintiff in the sum of $4,000. A motion for a new trial
was denied. 47 Fed. Rep. 487. Defendant appeals. Affirmed.

Statement by LacouMee, Circuit Judge:

The plaintiff, a resident of Toronto, Canada, came to New York city
on the 8th of June 1890, accompanied by the wife of a friend of his,
who resided in Toronto. When the train arrived, they were met at the
station by the husband. All the parties were people of high respectabil-
ity, and were, apparently, intimate friends who had arranged for a visit
to New York together. While they were staying at the Hotel Bruns-
wick, and on the 14th of June, there appeared in the newspaper pub-
lished by plaintiff in error a communication, under the heading “ Eloped
to New York; Wife of a Wealthy Toronto Merchant ¢ Skips Out,’”—which
purported to have been sent to it by its special correspondent at Toronto,
the day before. The communication stated, in substance, that the de-
fendant in error had eloped with the lady; that for some time the inti-
macy between the two had excited comment in Toronto, and, when they
were found to be missing, “ tongues wagged freely;” that a dispatch from
New York city had been received by the husband, stating that his wife
and defendant in error had been seen there, and that he at once started for
New York. No special correspondent in Toronto had sent any suchcom-
munication to the plaintiff in error. One Cronin, a reporter for a Toronto
newspaper, with no more information on the subject than “talk which
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was going on about it in the office” of his paper, had, without investi-
gating into the fagts, sent,the commpnication to a. Chleago newspaper,
which published it. The article, as published in the Chicago newspaper,
was forwarded by a news agency. to.the plaintifl in error.,. Just prior to
its receipt, a similar article was published in the New York Evening
Sun. The telegraph editor of the"'plamtiﬁ’ in error cut out the article
from the Sun for publication in his own paper, and inserted it therein
asian item of mewsy without’ ma’kmg Any inquiry as to:itd" authenticity.
- “Defendant in 'srror brought suit in' the United States circuit court for
the southern district of i\ew York; laying his damages at $10,000, The

actmn ‘wal tried Mgy 12, 1891 before Judge WALLACE and a: Jury, and
a verdiot rendered for $4 000. | ‘A motion for a new trial was made and
dem’edb,*‘ udgrent was’ duly entered al blll of exceptlons settled and filed,
and- writ of error allowed. . _ : :
JiJulin R, -Dog Pussos, for plamtiﬁ' m error

Jﬁmg D' Fessenden,, for defenidant in error.

Before LACOMBE and ﬂmMAN, Cu'cmt Judges

LACOMBE, Clrcult J udge The plam‘uﬂ" in error, upon the argument
in this conrt, criticised certain statenients in'the charge; to which, on
the trial, he made no objection and which are covered by no exception.
These poxtlons of the charge are.not, therefore, before this court for re-
view;: they: would nof: ke, even. uhder a fg‘eneral exception to the whole
charge, (Rule 10 U. 8. Cir. Ct. App. 2d Ct.,) nor was any such general
exception:taklen: : It -id elementary that a party who thinks himself ag-
grieved: by a;chargeto the jiiry- can be heard in criticism only of 80 much
ofiit as he objected to af. the time. * The record d1scloses three excep-
tions to:the charge; as follows: - = .7

First. To a refusal to charge, as requested, that “there bemg no express
or ‘actual malicé on defendant’s part in publishing the libel, the jury should
not award ex¢mplary or punitive damages,.”) Second. To arefusal to charge,
asi requested, that, where there is no.actual or .expresg malice, and no claim
that the qu.mt;ff -has sl;ffeged any specla.l damages, the | Jury may award the
plaintiff ‘nominal damages. 1hird. To a charge Lhat the JllI‘V mlght give a
\retdlct fbr puﬁit:ve or éxemp‘!ax y damdges o

The Jury were charged that “ they would not be Justlﬁed in ﬁndmg,
from the evzdence m( Lhe case, ithat there Was any. personal 111 will to-
“there was: nQ ev;ldence authorlzmg the Jury to find. that there was any ac-
tual or express. malice on defendant’s. part in pub,hshmg the article;”
that the law: implies maheﬂ from the 'publication of a false and defama-
tory. article,..without. probable cause;. that, under. the- circumstances,

plaintiff was entitled to sugh damages as he had sustained in his feelings
e,nd his reputation by reasop. .of the.publication of the: libelous article;
that he wag-entitled: to :be,indemnified. for the. 'mJury,to .his feelings.
The court fupther.charged that, if the jury were satisfied. that the article
was wantonly published without inquiry, without justifiable motive, or
ander circumstances of gross negligence, it was within their province to
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award, besndes aqtual da,mages, such sam as they mwht thmk upon all'
the facts, the cage deserved for punitive or exemplary damages d

So far as the subject-matter ‘of the se¢ond exceptlon supra, is con-
cerned the charge was as favorable as the plamtlff in error was entitled
to. The jury was dlstmctly told that defendant in error was entxtled;
to mdemmﬁcatmn for injury to his feelings and reputation, and that,
only if they were satlsﬁed that the pubhcatlon was wanton and grossly‘
neghgent were they to give him anything more. Neither the character
of the libel nor the circumstances of its, pubhcatlon were such as to re-
quire the court to intimate to thej jury that nominal damages were a suﬁi—"
cient indemnity for the assault upon his reputation and the injury to his
feehnvs, and such an intimation is mamfestly what the request to charge
was devised to secure.

The other two exceptions, supra, are unsound. The charge correctly
instructed the j jury as to the law of the case. In actions for libel, juries
are authorized to give such exemplary damages as the mrcumstances re-
quire, when the evidence shows that the pubhcatxon was “the result of
that reckless indifference to the rights of others which is equivalent to
the intentional violation of them,” (Razlroad Co. v. Arms, 91. U. 8. 489,)
or, as it is elsewhere’ expressed, “when the act complained of was con-
ceived in the spirit of mischief or of criminal indifference to civil obli-
gatlons,” (Railroad Co.. v, quley, 21 How. 213.) ' There was sufficient
in the case to warrant the jury in finding that the action of the plamtlﬁ’
in error exhibited such reckless indifference to the rights of others. ' For
the publication of its defamatory article—a bit of spicy gossip dealing
with the doméstic infelicities of private persons—there was.no excusable
mouve, and to publish it without making any effort to verify its truth
was a piece of reprehens1ble negligence which may be fairly characterized
as wanton. "The story which the plaintiff in error spread broadcast
throughout the community was one caleulated most cruelly to outrage
the feelings of any honest woman. The mental anguish which would
be expetienced by a loyal wife who saw herself paraded in the public
press as an adulteress might well be assumed to be sufficiently acute tc
induce any decent person to verify before repeating such a story. But
this plaintiff in error made no effort so to do, It published the story as
if it were of its own speclal procurement,—the result of 1nvest1oat10ns
made in its own behalf; in reahty, reprinting the gossip just as it found
it. “On seeing the article in the Sun, or receiving it from the Uniled
Press Association,” says the éditor in his testimony, “we were not sup-
posed to make any inquiry as to the truth of it, and I did not make
any.” If this does not evidence a “reckless indifference to the rights of
others, which is equlvalent to an intentional violation of them,” it ig
somewhat difficult to concéive what will.

It is urged, on behalf of the plaintiff in error, that it would bea phys-
ical impossibility for a newspaper to send an agent to every place where
events are transpiring to ascertain by personal examination the exact
facts, and that, if such a rule were insisted upon, “a paper could not
give .us all which we have a right to hear of the current events of the
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day.” Edwards v. Kansas City Pimes Co., 32 Fed. Rep 815. That the
public has such a right to be informed as to the private life of every indi-
vidual, as to the domeshc affairs of every famlly, as to the happiness or
mfeh(;lt) which ‘may characterize every household as will warrant the
l1:1'0pr1etors of newspapers who cater to its wants in publishing any false-

ood ﬁhey may think interesting to their readers, without any investiga-
tion as to'its truth, is a proposition, however to which this court is not
prepare‘d to assent Proprietors of newspapers, no doubt, know what
current events of the day the pubhc w1shes to hear, and may find it de-
sxrable to repeat such spicy personal goss1p as they may find in the col-
umns of bexr contemporarles, or may hear from others, but they must
at least exercme reasonable care that what they pubhsh 43 the narrative
of a current event, and not a libelous falsehood; for it is only as the re-
port of a current event that newspaper or pubhc have any concern with
it whatever What. proportion of the columns of a newspaper shall be
devoted to reports of illicit relations is 'a matter between itself and its
readers, to be settled by the community in which it circulates, and indi-
viduals who offend against morality and violate the laws of eomety may
have no just cause to complain if the sin which was committed in a cor-
ner i proclaimed from the house tops, but whosoever is void of offense
is entitled to insist upon the protection the law gives him, that no story
of his private life, however racy may be its details, shall be published
w1th reckless indifference to his rights. The right to a reputation un-
gmirched by slanderous tongue or libelous pen is one which courts hold
sacred; and when the pubhsher of & libel urges, as his sole defense, that
it is the custom of his paper to print such stories as these, whenever they
have appeared in the columns of another‘paper, without any inquiry as to
their truth, he manifests such cornplete indifference to another’s rights—
such recnleqs unconcern as to the mental anguish he may cause—as will
warrant a jury in finding him gullty of wanton negligence.

The plaintiff in error, excepted to' the refusal of the trial Judge to set
aside the verdict as excessivé upon a motion for a new trial, and also con-
tended that t%ns court should do so on the ground that the record showed
that the verdict was excessive, A decision upon a motion for & new trial,
however, is not the subject of review in a federal appellate court, (Laber v.
Cooper, T Wall. 565; Railway Co. v. Heck, 102 U. S. 120, and cases therein”
elted ;) nor, w hen the proper rule for the computatlon of damages has been
given to the Jury, can an excessive verdict be corrected in the federal eourts
upon a writ ‘of error, (Railroad Co. v. Winter's Admr, 143 U. 8. 60, 12
Sup. Ct. Rep. 3566; Hogg v. Emerson, 11 How. 587.) This statement of
the well-settled rule of practice, however, is not to be taken as an inti-
mation that, in the opinion of this court, there is anything in the record
to show that the verdict in this case was excessive.
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NorraERN Pac. R. Co. v. CaAvaNAvUGH.

(Ctrewit Court of Appeals, Bighth Circuit. July 25, 1802.)
No. 108,

RALROAD CoMPANIES—INJURY TO EMPLOYE—FELLOW SERVANTS.
A brakeman received injuries in a collision caused by the neghgence of a con-
ductor and engineer in disobeying the train dispatcher’s orders. Held, the rail-

road company was liable. Railroad Co. v. Ross, 5 Sup. Ct. Rep. 184, 112 U.s. 377
followed.

In Error to the Circuit Court of the United States for the Dlstrlct of
Minnesota. Affirmed.

Statement by SanBorN, Circuit J udge

This was an action brought by the defendant in error against the
Northern Pacific Railroad Company for damages alleged to have resulted
to him from the negligence of the corporation. A jury was waived, and
the case tried by the court upon a written stipulation, from which the
following facts appear: The plaintiff below was a brakeman in the em:
ployment of the defendant corporation on November 4, 1889, upon one
of defendant’s freight trains, known as “No. 14,” in the state of Washing-
ton, which was being operated on telegraphic orders. He had been em-
ployed by defendant for some time as a brakeman, and was a compe-
tent brakeman, familiar with his duties, which were those ordinarily ap-
pertaining to the position of brakeman on a railroad. The stations on
defendant’s road, so far as material in this case, are, commencing at the
west and running thence eastward, Sprague, Tyler, Cheney, Marshall
Junction, Spokane Falls, Trent, Hauser Junction, and Rathdrum.
Train No. 14 was running eastward and when it had passed Sprague,
and was proceeding towards Tyler, another of defendant’s trains, known
as “No. 18,” which was also operated on telegraphic orders, had passed
Rathdrum, and was running thence westward. Thereupon the train

ispatcher at Sprague issued a telegraphic order, which was in due sea-

son delivered to the conduector and engineer of each of these trains, to
meet and pass each other at Marshall Junction. This train dispatcher
had absolute control in the matter of directing where gaid trains should
meet and pass each other, and neither the engineer nor conductor of
either of these trains had any power to change the place of meeting to
any other point. One of the rules of the defendant under which these
trains were being operated was:

“Conductors will be held responsible for the safe management of thexr
trains and for the strict performance of duty on the part of the men engaged
with them. In order to secure effective service, conductors must make thems

selves familiar with the duties required from other train employes, and see that
they are fully performed.”

When train No. 14 reached Marshall Junction, it stopped a few mo-
ments, and then pulled out and started eastward, without waiting for
train No. 18, in violation of the telegraphic order, and soon collided



