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Actmu gg Ro‘bert M. Yatdley, receivér of the Key stone National Bank,
against’ Gebige W. Clofhiiér, as the inidorser of three promissory notes.
The ittt b(‘)urt hétd that' defendant was entitled 'to set off against the
noteé 1€ atotnt of his Heposlts in the bank at the time of its fallure, and
entered ftdimient for déferidant, as provided in thé case stated "49 Fed.
Rep 337 Plaintiff brmgs error. . Affirmed, '

Stlas W, 'Petlit (.fohn R ‘Read and H B ‘Gdl on the brief,) for plain-
tlﬁ’m ‘ew‘et“ n _

G‘eo. ; ‘H‘arkzm, for' deféndant in erfor. " B

eﬁi ‘BALI;AS, ercuit‘:'f-ukfge, and WALES and GREEN, Dlstnct Judges.

WALES 1fbmtrmt J udge. " “THhe case stated shows that these' were actions
brougﬁt by Robert M. Yardley, receiver of the Keystone National Bank,
agamst George W. Clothier, as the mdorser of three promissory notes of :
the aggregate amount of $390, which had’ lfeen discounted by the bank
for the defendant before ‘the date of its msolvency, but did not mature

"until ﬁflereafter, and wers duly protested for nonpayment. On and before
the day | the bank was closed by the examiner it was indébted to the de-
fondant, 'on' his account s dep051tor, in theﬂsum of $1,127. 96, which still
remains unpaid, and the deféndant claimed the nght to set off 0 much
of this deposit as would be sufficient for the payment of the notes.

It is a.ssigued for error that the court below rendered judgment for the
defendant in each case.

It is not strenuously denied that if the notes in suit had matured before
the date of the bank’s insolvency the right to set off a portion of the
deposit equal to theiramount would have been perfect; but it is contended
that, the rights of the parties having become fixed at the date of the
insolvency, to now allow the set-off of subsequently maturing notes in the
hands of the receiver would effect & preference to the defendent over other
creditors, and thereby violate certain provisions of the national banking
act. The provision chiefly relied on is that contained in section 5242 of
the United States Revised Statutes, which provides—

“That all transfers of the notes, bills of exchangs, or other evidence of debt
owing to any national banking association, or of deposils to its credit; all
assignments of mortgages, sureties [securities] on real estate, or of judgments
or decrees in its favor; all deposits of money, bullion, or other valuable
thing for its use, or for the use of any of its shareholders or creditors,and all
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payments of mouney to either, made after the commission .of an act of insol-
vency, Or in contemplatlon thereof, made with a view to prevent the applica-
tion of its assets in the manner prescrlbed by this chapter, or with a view to
the preference of one creditor to another, excepf in the payment of its circu-
lating notes,—shall be utterly null and void.”

The rule of set-off is well understood to be that in all cases of mutual
credit only the balance that shall appear to be due upon an adjudication
of the mutnal accounts should be paid, and it is that balance only which
is the debt and is recoverable;. that mutual dbligations for the payment
of money cancel each other; and .that the death or insolvency of either
party will make no difference in 1the adjustment of their mutual accounts.
This rule may be modified by eXCeptmnai circumstances, or by statute,
but is generally apphed as here stated. * The allowance of set—otf has been
frequently objected to in the distribution of insolvents’ assets and in the
settlement of decedents’ estates for the reason that it would create prefer-
ences among creditors, but the controlling weight of authority has estab-
lished -the doctrine that in the absence of express statutory prohibition,
a set-off of a debt owing to the defendant will be allowed if it was due
when the creditor’s rights attached, whether the debt sued on was due
at the same time or matured subsequently. In Skiles v. Houston, 110 Pa.
St. 254, 2 Atl. Rep. 80, the defendant was sued by Skiles, as the admin-
istrator of Henderson, on a promissory note which Henderson had dis-
counted for the defendant before his death, and which matured subse-
quently. Henderson had been a banker, at whose banking house the
defendant kept a running account, and had on deposit there at the time
of Henderson’s death an amount nearly equal to that of the note, against
which he claimed to set off the deposit pro tanto. - Henderson’s estate at
his death was utterly insolvent. The objection was made that to allow
the set-off would be, in effect, to prefer a creditor, and interfere with the
due administration of the estate; but the court said:

“When the plaintifi’s intestate died he was already indebted by a complete
and perfect obligation to the defendant Houston. Suit could bave been
brought immediately by Houston, and recovery had for the whole amount,
notwithstanding the note held by Henderson against Houston, because the
latter was not yet due. Itis evident, then, that when upon Henderson's death
the note against Houston passed to his administrator, it did so clogged with
the whole of Henderson’s debt to Houston, for the very reason that it was a
perfected debt at the time of Henderson’s death. Nor, in such case, is Hen-
derson’s insolvency at all material.”

In Bosler’s Adm’r v. Bank, 4 Pa. St. 32, in which the facts were the
reverse of those in Skiles v. Houston, the court decided that the set-off
was not allowable for the simple reason that it would disturb the course
of administrution, because the debt owing to the bank by Bosler did not
matidre until after the death of the intestate, who had died insolvent,
while the debt of the bank to Bosler was due at the time of the latter’s
death, and in the mean time the right of creditors of his estate had in-
tervened. The decision in this last case has been commented on and
explained by the same court on several occasions. In Light v. Leininger,
8 Pa. St. 403, it was held that a: debtor may set off a debt due him by
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his ‘creditor at the time of the latter’s death, though the estate of the
créditor be insolvent, and the court there said:

“ The e of Bosler's Adm’r v. Bank, upon which the plaintiff hung his
hopes, is not'in point. The decision in that case went on the ground that
the character of the claims was fixed at the time of the decedent’s death; and,
as the note of the defendant in that case was not due, his representatlve was
entitled to demand and receive from.the bank the amount of the deposit of the
deceased as assets.”

- Im Jordan v. Sharlock, 84 Pa. St. 366 the court said:

“When Bosler died, the bank had' no debt for which it could sue, while
Bosler's right of action was perfect before his death. But at the moment of
his death the law took possession of his estate for the benefit of his creditors,
he bpm% insolvent. It was not the case of a mere voluntary transfer, but
new rights spruug into bemg on the instant of his death.”

In Skdes v. .Houston, supra, the court makes the following comment:

“In, the‘ present case the defendant’s right of set-off already existed at the
time of the plaintiff’s [intestate’s] death. But if it already existed it would
be an anomaly that it Is taken away by the nonmaturity, at that same time,
of the‘decedent’s claim against him. " Plaintif’s counsel admit, and it is un-
doubtedly true, that if the intestate’s claim against the defendant was mature
at the intestate’s death, the right of set-off was complete. Why was it not
equally complete in case :of the immaturity of the intestate’s claim? Cer-
tainly not because of anything. decided in Bosier’s Adm’r v. Bank, because
that decision denied the right only because it did not exist at the death of the
mtestabe. and, as other nghts intervened at the moment of the death, they
could not be impaired by aright which only came into existence subsequently.
Here the rlght of set-off existed prior to the death of the intestate, and there-
fore prior to the rights of the other creditors to.equal distribution. The dis-
tinetion is very plain, and dges not require further elaboration.”
~iIn Re Middle Dist. Bank, 1 Paige; 584, the chancellor decided that
any equitable offset which' 'the debtor had at the time the bank stopped
payment was not altered by the appointment of a receiver, and that it
mude. no differenice whether the debt of the bank was then payable or
had become due since; and also that if the real debtor was unable to
pay, and the receiver ‘was compelled to resort to the indorser, who was
eventually to be the loser, he had the same. equitable right to set off bills
which he had at the time the bank stopped payment. To the like effect
is Van Waggoner v. Gaslight Co., 23 N. J, Law, 283, where it was held
that “the assignees take a bankrupt’s property in the same condition,
and subject to the same burthens, ag the bankrupt himself held it.” In
that case the chief justice said: o

“I am of the opinion, both upon principle and authority, that the debtor
of an insolvent corporation loses none of his rights by the act of insolv encv,
tbat he has the same equitable right of set-off against the receivers that he h. 1
against the corporation at the time of its insolvency; and consequently, thi.
8 debtor of the bank, whether his indebtedness has actually occurred or not
at the time of the insolvency, may in equity set off against his debt either a
deposit in the bank or bills of the bank. bona fide received by him before the
failure of the bank.”

In Hadev. McVay, 31 Ohio St. 231, Whlch was an action by the receiver
of an insolvent national bank agmnst the:.defendants as drawers and ac-
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ceptors, respectively, of a bill of exchange, the same general principle
was recognized to this extent: That “the receiver holds to the bank and its
creditors the relation, substantially, of a statutory assignee. A right of
get-off, perfect-and available against the bank at the time of his appoint-
ment as receiver, is not affected by the bank’s insolvency. He succeeds
only to the rights of the bank at the time it goes into liquidation.” Bee,
also, Clarke v. Hawkins, 5 R. 1. 224, Most precisely in point is Bal-
bach v. Frelinghuysen, 15 Fed. Rep. 685, where Judge N1xon says:

“T have much less difficnlty with regard to the other question raised by the
pleading and the evidence, to wit, the right of the complainants to offset the
amount of their credits on the books of the bank at the time of the failure
against the two promissory notes for $1,500 each, which the bank had re-
ceived from them for discount in the months of July and August preceding
the failure, It is unquestionably true that if the Newark National Bank
held these notes at the time of the failure, and was entitled to receive the
amounts due thereon when they matured, such offset might be made.”

In Snyder’s Sons Co. v. Armstrong, 37 Fed. Rep. 18, Judge Hammonp
pertinently remarks, referring to section 5242:

“I should not hold our act of congress to have abrogated so important a
principle of the administration of insolvent estates as the right of set-off. ex-
cept upon the most-explicit declaration to that effect, or the most imperative
implication arising out ot the necessities of construction. * * #* 'The re-
ceiver is, in. my judgment, under the act of congress, only an insolvency as-
signee, representing in his relation to the depositors, on the subject of set-off,
thé bank itself. * * * And it seems to me plain that that section is no
more in the way of allowing a set-off where the note passed into the hands of
the receiver before maturity than where it passed to him after it became
due.” .

These authorities fully sustain the defendant’s plea of set-off, but the
plaintiff’s .counsel has cited a few decisions which require notice. In
Armstrong v. Scott, 36 Fed. Rep. 63, the court decided that—

“The unmistakable force and meaning of the law is to place all unsecured
creditors upon the same footing of equality. When the plaintiff was ap-
pointed redeiver, the defendant was in the list of -unsecured depositors, to
whom payment—the bank being insolvent—was prohibited. The defendant
had then no right of set-off, nor any equity against its note, not then ma-
tured, which passed to the receiver. 7To allow the set-off, now that the note
has matured, and thereby make payment in full to the defendant in part dis-
charge of its okligation to the bank, would be contrary not only to the policy
of the law, but also the plain meaning of its provisions.”

So far as this question has been passed upon by the federal courts,
the decision in Armstrong v. Scott stands alone, and it derives no sup-
port from the cases referred to in the opinion of the court by which it
was rendered. Thus in Hade v. McVay, supra, as already noticed, it
was held that a right of set-off, perfect and available against the bank
at the time of the appointment of a receiver, was not impaired by the
bank’s insolvency. In Bank v. Taylor, 56 Pa. St. 14, the court refused
to allow the set-off of a claim against the bank, which had been ac-
quired by the defendant after the bank’s insolvency. Bung Manuf’g Co.
v. Armsirong, 34 Fed. Rep. 94, has no relevancy to the present question.
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Stephens v, Schuchmann, 82 Mo, App: 383, adopts the identical language
of Armstrong v. Scotf, and refers: to' some additional authorities, -which;
on ‘examination, are found to be decided on & dif erent ‘state of facts.
In Bank v. Price, 22 Fed. Rep. 697, the bank had made a payment to
alcreditor- after its insolvency, and under circumstances which made the
payment a violation of the terms of the statute, as being a transfer of
assets with intent to prefer. ' The intent to prefer was a just inference
from the act of the bank officials. * In Re Commercial Bank Corp., L. R.
1 Ch. App. 538, there:was an appeal by the official liquidator of the
bank froni'the decrée of the master of the tolls, who had made an order
restraimng him from. negotiating certain’ bills of exchange. The bank
was indebted to the complamants, who sought to prevent the negotiation
of, the bills, which had been accepted by ‘them in order. that they might
set off against them on maturity a debt due from the bank. Lord Jus-
tice TURNER, 'in reversing the judgment below, said:

.- “There is not, as I apprehend, any right on the part of the complainants,
either at law or equity, to set off agamst their future hablhty upon the bills
accepted by them the present Hability of the bank to them tpon the bank’s
dishonored ‘aceeptances; nor was there any gronnd upon which the complain-
ants are entitled to insist 4pun their acceptances being retained and held by
the bank until they becatne due, in order that the set-off whmh would then
arise may be made available to them,”

This would seem to favor the present clefense, for here the notes in-
dorsed by Clothier had matured in the hands of the receiver, and the
deposit of the defendant thus became a valid set-off. : The. notes could
have been indorsed away for value, as had beén done in Balbach v:
Frelinghuysen, supra; but as this was not done by the bank or its re-
ceiver, the. defendant was entitled to his set-off. | The statute was de-
signed to prevent frandulent transfers of assets and . payments of money
made by the:bank with a view to prevent the application of the assets
in the manner: prescribed, or with a view to the preference of one
creditor to another; but the allowance of the set-off of the defendant’s
deposit would not be a vidlation of the statute under any fair and rea-
sonable construction of 'its provisions. - The application of the rule
that mutual accounts are;to be adJusfed in such"manner that only the
balance constitutes the debt o be recovered is, as has been seen, estab-
lished by a long line of judicial precedents, and- is not !orbldden by
“the language or the meaning: of the national bankmg act. It follows
that the judgment rendered by the court below in each of these cases
should be and is aﬂEirmed
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CHAMBERLAIN v MENSING.

(C’lrcuit C'Ofwrt. D. South Carouna July 11, 1802.)

L PLM»ING—AMENDMENT—NEW Cwm oF Ac'non ’

Under Code . C. § 194, which governs thefederal courts in actions at law in that
state, no amendment proposed at the trial can be allowed for the purpose of intro-
ducmg a new cause of action.

2. SaME--ACT10X T0 RECOVER LAKDS.

Where, in an action to recoyer lands and damages for the withholding thereof,
the gomplainant avers that defendant is in possession of said lands wrongfully
withhelding them from plaintiff, a proposed smendmentadding an averment of ille-
gal and tortuous disseisin, with intent to convert the lands to the use of defendant
wittliout any legal claim, does not set up a new cause of acmon, but is merely an
- amplification of the old one.

8. BAME~DAMAGES.

The dama ges insuch an action are properly placed in the prayer for relief, which
is nb part of the cause of action, since they are merely an incident of the wrong al-
leged, and necessarily flow from it; and, as the amendment to the cause. of action
heightens and colors ‘the wrong, an amendment. should also be allowed increasing
the damages prayed for, !

At Law. Action by D. H Chamber]am against Henry C. Mensing for
the, recovery of land, and damages for the w1thhold1ng thereof On mo-
tion to amend complaint. -Allowed. :

Mitchell & Smith, for plaintiff.

Northrop Jc anmznger, for defendant.

SIMONTON, Dlstrmt J udge. This is an action for the recovery of rwl
property.  In South Carolina the plaintiff can in such an action’ join
claims for the recovery: of the land, with or without damages for the
withholding thereof, and for the rents and profits of the same. Code
S. C. § 188, subd. 5.. The plaintiff brings his suit for the recovery
of the land, and for damages for thhholdmg the same. In his third
paragraph he charges that defendant is in the possession of the said lands
wrongfully withholding the same from the plaintiff. He proposes to
amend by adding to:this section. the averment of illegal and tortuous
disseisin in:the taking and: holding possession by the defendant, with
intent to defeat the well-known right of plaintiff, and to convert the
same to the use of defendant, without any legal claim on bls part. In
the complaint. proper no damages are demanded.

In his prayer for relief-he asks for $500.. He now proposes to amend
his prayer, and to insert $1,500,:in lieu of $500. No affidavit. is.filed
with the motion. It is based on facts developed in the trial of a cause
in this court by this plaintiff against one Bittersohn. The present defend-
ant was a witness in that case and testified. On his testimony plaintiff
prays the amendments. This is a motion addressed entirely to and ab-
solutely within the discretion of the court. Matheson v. Grant, 2
How. 263. This discretion must be exercised according to law. It is
urged that the amendment cannot be granted, because it changes sub-
stantially the case of the plaintiff, and introduces a new cause of action.

In Tiien v. Cofield, 93 U.S. 163, Mr. Justice Swayng, by way of
obiter dictum, approves the case of Tiernan v. Woodruff, 5 McLean, 135,



