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In re MANDERSON & al.

(Ctreutt Court of Appeals, Third Ctrcuit. August 18, 1892.)

1. EviNENT DoMAIN—CONDEMNATION BY UNITED STATES—COMPENSATION.

Act March 8, 1891, authorizes the secretary of war to modify existing plans for
the excavation of Petty’s island and the adjacent shoals in the Delaware river, but
declares that tho title to any additional lands “acquired” for this purpose shall be
vested in the United States without charge. Held that, in view of this express
declaration that no compensation shall be paid, the government has no constitu-
tion \l power to institute condemnation proceedings to obtain such lands, and that
there is nothing in the acts of April 24 and August 1, 1888, giving officers of the
government general authority to proceed by condemuamon, which qualifies or re-
moves this condition against compensation. 48 Fed. Rep. 896, affirmed.

8. BiME.

A suggestion that the compensamon would be paid by voluntary contributions is

without merit, for that resoucce is too uncertain to justify oondemnanon
8. Samu-—Cizcuir COURT OF AFPPEALS—JUDICIAL NoTIiCE.

r'he circuit court of appeals could not take judicial notice of independent proceed-
ings in the trial court and other courts of the circuit, for the condemnation of
other lands such proceedmgs not being a part of the record

Error to the District Court of the United States for the Dlstnct of
New Jersey.

Petition for the condemnation of lands belonging to Andrew Man-
derson and others for the use of the United States. - The petition was
dismissed below for want of ‘authority in the government to maintain
the proceeding. 48 Fed. Rep. 896. The writ of error was sued out to
review this judgment. Affirmed.

J. Warren Coulston and Samuel Dickson, (Henry 8. White, U. 8. Atty.,
and C, V. D. Joline, on the brief,) for plamtlﬂ' in error.

Wm. C. Hannis, for defendants in error.

Before Darras, Circuit Judge, and Butier and WaLges, District
Judges.

Watgs, District Judge. Proceedings were instituted in the court be-
low forthe condemnationof certain lands lying within thestateof New Jer-
sey, and which are required by the United States for continuing the im-
proverent of the harbor at Philadelphia. A petition was filed by the
proper officer of the government, describing the lands necessary to be
taken, naming their owners, and setting forth the substance of the sev-
.eral acts of congress which, it is alleged, authorize the said proceedings.
“The acts of congress referred to in the petition are:

(1) The act of March 3, 1891, entitled “An act making appropnatlon
for sundry civil expenses of the government for the fiscal year ending
June thirtieth, eighteen hundred and ninety-two, and for other pur-
‘poses,” and containing the following appropriation:

“ Engineer Department. TFor improving harbor at Philadelphia, Pennsyl-
vania; continuing improvement; removal of Smith's island and Windmill
-island, Pennsylvania, and Petty’s island, New Jersey, and adjacent shoals,—
-three hundred thousand dollars: provided, that the plan for the:improve-
.ment may be modified by changing the line limiting the excavation on Petty’s
dsland to such position as the secretary of war may consider desirable, and
#{he material to be removed. from said islands and shoals under thig appro-

riation, and appropriations heretofore made, shall be deposited and spread
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on League island, and to the extent of the cost of such deposit and spreading
the said appropriations are ‘hersby made.availsble® provided, further, that
the title to any additional lands acquired for this purpose shall be vested in
the United States ‘without charge to the latter.” 26 U. 8.8tw977.::

(2) The act of April.24, 18838, entitled “An act to facilitate the prose-
cutiim of works projected for the improvement of rivers and harbors,”
 réads as follows!

“That the secretary of war may cause proceedmgs to be instituted, in the
name of the United States, in any court having jurisdiction of such pro-
ceedings, for the acquirement by condemnation of any land, right of way,
or material needed- to enable him to maintain, operate, or prosecute works
for the improvement of rivers and harbors for which provision has been
made by law; such. proceedings to be prosecuted in accordance with the
laws relating to su‘ts for the condemnation of property of the states wherein
the proceedings may be instituted: provided, however, that when the owner
of such land, right of way, or material shall fix a price for the same, which
in the opihion of the secrﬂfary of war shall be reasonable, he ‘may purchase
the same at such prlce without further delay: and provided, further, that
the secretary of war is hereby authorized to accept donations of lands or ma-
teriuls required for the malinienance or prosecution of such works.” 25 U, 8
Bt. 94,

Q3) The act of August 1 1888 entitled “An act to authorize condem-
nation of. land for sites of pubhc building, and other purposes,” which
reads thus

“That in every case in which the secretary <of the treasury, or any other
officer of the government, has been, or herea. ter shall be, authorize: to pro-
curé real estite fur the ere(.tlpn of a public building or for other public uses,
he shall be, and hereby is, authorized to acguire the same for the United
States by condemnation, under judieial process. whenever in his opinion it is
necessary ox:;advém'ta'geous:.tow the government . to .do so; and  the United
States cireuit or district courts of the district wherein such real estate is
located shall have jurisdiction of proceedings for such condemnation; and it
shall -be the duty of the atigrney general of the United States, upon every
applivation of the secrttary.of the treasury, under this act, or such other offi-
cer, to cause ‘proceedings to be commenced for condemnation within thirty
days from the receipt of the ajwplication at the department of justice.

“Sec, ' 2, The. practice, pleadings, forms, and modes of proceeding in
causts arising under-the provisions of this acl shall conform, as near-us may
be, to the practioe, pleadings, forms, and proceedings existing at the time in
like canges in.the courts of :tecord of the state within which such circuit or
district courts are held, mly rule ‘of the court. to the contrary notwithstand-
ing,” 25 U. S St 857, e

Referenee is also made in the petltmn to the act of congress of August
11,.1888, whereby the sum,of $500,000 was qpproprmted _for improv-
ing the harbor at Philadelphia by the removal of Smith’s island and
Windmill island, .in the state of Pennsylvama, and Petty’s island, in the

" state of, New, Jersey, or,guch patts . of them and the shoals adjacent

thereto, &8 may:be regnived:.. . .
“Provided, $hat no part:of this sum - shall e expende until the title to
the lands forming :said-islands shall: -be'aéquired and vested in the United -
States without: ¢halge o ‘Whe Iatter -beyond three hundxed thousand dollars
of the sun ‘Liéreg i‘rappmplrmued. ” 25 U. 8186408, »

et i%',,.}l:‘(ﬂ b Lhatin R TP
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- 'The petition further states that the secretary of war'had approved the
modifications of the project for improving the harbor.of Philadelphia,
by changing the line limiting the excavation upon Petty’s island, in-
volving the removal of about 23 acres of land in addition to that portion
of the island acquired under the provisions of the river and harbor act
of August 11, 1888; that the secretary of war -had also requested the
attorney general of the United States to commence proceedings for the
acquirement of said lands by condemnation, and the latter officer had
du'ected such proceedings to be instituted.

" The petition concludes with the prayer that, due notlce having been
given to the persons interested, the court will appoint three commis-
sioners, &g provided by the laws of the state of New Jersey in like causes,
to appraise said landsrequired by the government, and the interest there-
of of the several owners, and “to assess the damages to be paid by the
United States of America therefor.”

- The petition as originally filed was amended by leave of the court, by
inserting in its appropriate connection the following matter, to wit:

" “That the'owners of such land have fixed a price for the same which, in
the opinion-of the secretary iof war, is unreasonable; that your petitioner
cannot agree with the owners for the purchase thereof;-and that, in the opin-

ion of the secretary of war, it is necessary and advantageous for your peti-
tioner to acquire the same by condemnation under judicial process.”

On final hearing of the motion, made in behalf of some of the own-
ers of the lands, to dismiss the petition for the reason that the acts
of congress therein cited “exhibit no authority in the ¢ourt for condem-
nation and adverse taking of the lands in said petition mentioned, and
that, therefore, the said proceeding is without warrant of law,” the peti-
tion was dismissed by the court below, and its decisaon is now brought
here on a writ of error for review.

The sole inquiry presented by the record is, do the acts of congress,
above recited; authorize: proceedings to be taken in the court below for
the condemnation of the lands described in the pelition, and for their
acquirement by the United States in that mode? It is unnecessary to
discuss the general doetrine of the right of eminent domain and its ap-
plication to the present case. Article 5 of amendments to the constitu-
tion of the United States prohibits the taking of private property for
public uge without just compensation. If the use for which it is
proposed 1lo. take such property is not a public use, or if the owner
of the property is not to ‘be paid an:equivalent, to be lawfully ascer-
iained, for its loss, then no proceedings for condemnation can or
should be allowed. The counsel for the government do not dispute
this proposition, but insist that the condition, which is contained in
the second proviso of the act of March 3, 1891, that the title to the
lands to be acquired “shall be vested in the United States without
charge to the latter,” is immaterial. They admit that the owners of :the
property must be compensated for-its loss, if it shall be taken by the
government, but they say that the questions of compensation, its amount,
and the tiine and manner of its payment, do not now arise, and will be
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determined hereafter.. Authority for the condemnation proceedings is not
claimed under this act, but by virtue of the acts of April 24, 1888, and
of Augnst 1, 1888. It is.contended that the word “acquired,” used in
the provisod of the act of March 3, 1891, when read in connection with
the two othér acts, means.that, if no purchase can be made by the sec-
retary of ‘war for a reasonable price, or if the title to the lands cannot
beé aequired gratuitouslyy:then they may be acqujred by condemnation.
The proceedings for condemnation are for the purpose of fixing the price
to be paid to the property owners, and - title to the lands will not pass
until that price has been:paid. Such we understand to be the argu-
ment in support of the petition. -

The act of April 24, 1888, authorizes the secretary of war to purchase
land or materials needed for the improvement of rivers or harbors, for
which provision has been made by law, at what he may consider to be
a reasonable price, without further delay, or to accept donations of the
same, and, when thé lahd or material cannot be obtained in - either of
these modes, to institute proceedings for their acquirement by condem-
nation... The act of August 1, 1888, is a general law, and gives author-
ity to any officer of the government who has been, or hereafter shall be;
authorized to procure real estate for the ercction of a public building,
or-for other public ‘uses, to acquire the same by tondemnation under
judicial process, whenever in his opinion, it is necessary or advantageous
for the govermment to do 80.. But these laws were enacted subject to the
constitutional restriction that private property shall not be taken for
public use without compensation. . Congress intended that compensation
should follow: the condemnation proceedings in every case, and the omis-
gion to make anh appropriation in advance to pay the damages assessed
for taking the property constitutes no bar to such proceedings, for the
faith of the government is always a guaranty for that payment. - The
act of March B, 1891, however, excludes any inference or implication
that the 23 additional acres on Petty’s island are to be bought or paid
for'by the:United States.. This act, by its express terms, provides that
the land needed for continuing the improvement of the harbor shall be
acquired, if at all, on the condition:that the title shall be vested in the
United States without charge to the latter, and there is nothing to be
found in the acts of 1888 which removes or qualifies that condition.
Whether the three acts referred 1o are construed separately or together,
no warrant can be found for instituting proceedings- for the condemna-
tion of this land. The a¢t of March 3, 1891, was: properly interpreted
by the learned judge of the court below to mean that the land was to
be acquired by a voluntary conveyancefrom the owners, or from their
‘grantees, and in that event the United States would expend the sum of
"$300,000 in the excavatmns and removal of obstructions contemplated
'by the act.:

-'Counsel for the govemment have requested us to take judicial notice
of certain proceedings had in the court below, and in the United States
circuit court for the eastern district of Pennsylvania, for the condemna-
tion of other Jands than those described in the petition, and which be-
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longed to some of these same respondents; but, as those proceedings
form no part of the record, they cannot be allowed to affect the present
inquiry. It may be remarked, however, that the former proceedings
were begun and prosecuted under the act of August 11, 1888, wherein
the sum of $300,000 was appropriated for acquiring title to the lands
mentioned in that act.  In that case there was color of authonty for
the appointment of commissioners to assess damages, since, strictly
speaking, it could not be known in advance that the assessment would
not fall within the sum appropriated by congress; and the fact that the
appropriation did fall short, and the deficiency was made up by volun-
tary contributions from other quarters, affords no justification for the
proceedings in the present case. The petition now before the court prays
that commissioners may be appointed to appraise the lands, and “ to as-
sess the damages to be paid by the United States of America therefor,”
in face of the fact that congress has declared in the plainest language
that the United States shall not be liable for any charges in obtaining
title to the property, and no other source is pointed out.from which the
owners could obtain redress.

The statement of counsel that the damages would be paid by voluntary
contributions, as was done under the former proceedings for acquiring a
part of these lands, is too uncertain to be relied on. Had the order prayed
for been granted in the present case, the owners of the lands condemned
would have had no claim against the government for the damages
awarded, and there is no known legal procedure by which the other
parties interested in the acquirement of the lands could have been com-
pelled to contribute the sum required for obtaining the title. The only
certain result of granting the order would Lave been to subject the pres-
ent owners to the injury of holding a clouded title, in the event of the
refusal by the petitioners, or by the respondents, to accept the finding
of the commissioners. In any view which may be taken of the matters
set out in this record, the dismissal of the petition by the court below
was correct, and its Judgment is, therefore, affirmed.
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in Eh‘oi’ tp the Cireuit Court of the Uxﬁrﬁéd States for the Eastern
Dlstl‘ ¢tr&f Pénngylvamtl’

Actmu gg Ro‘bert M. Yatdley, receivér of the Key stone National Bank,
against’ Gebige W. Clofhiiér, as the inidorser of three promissory notes.
The ittt b(‘)urt hétd that' defendant was entitled 'to set off against the
noteé 1€ atotnt of his Heposlts in the bank at the time of its fallure, and
entered ftdimient for déferidant, as provided in thé case stated "49 Fed.
Rep 337 Plaintiff brmgs error. . Affirmed, '

Stlas W, 'Petlit (.fohn R ‘Read and H B ‘Gdl on the brief,) for plain-
tlﬁ’m ‘ew‘et“ n _

G‘eo. ; ‘H‘arkzm, for' deféndant in erfor. " B

eﬁi ‘BALI;AS, ercuit‘:'f-ukfge, and WALES and GREEN, Dlstnct Judges.

WALES 1fbmtrmt J udge. " “THhe case stated shows that these' were actions
brougﬁt by Robert M. Yardley, receiver of the Keystone National Bank,
agamst George W. Clothier, as the mdorser of three promissory notes of :
the aggregate amount of $390, which had’ lfeen discounted by the bank
for the defendant before ‘the date of its msolvency, but did not mature

"until ﬁflereafter, and wers duly protested for nonpayment. On and before
the day | the bank was closed by the examiner it was indébted to the de-
fondant, 'on' his account s dep051tor, in theﬂsum of $1,127. 96, which still
remains unpaid, and the deféndant claimed the nght to set off 0 much
of this deposit as would be sufficient for the payment of the notes.

It is a.ssigued for error that the court below rendered judgment for the
defendant in each case.

It is not strenuously denied that if the notes in suit had matured before
the date of the bank’s insolvency the right to set off a portion of the
deposit equal to theiramount would have been perfect; but it is contended
that, the rights of the parties having become fixed at the date of the
insolvency, to now allow the set-off of subsequently maturing notes in the
hands of the receiver would effect & preference to the defendent over other
creditors, and thereby violate certain provisions of the national banking
act. The provision chiefly relied on is that contained in section 5242 of
the United States Revised Statutes, which provides—

“That all transfers of the notes, bills of exchangs, or other evidence of debt
owing to any national banking association, or of deposils to its credit; all
assignments of mortgages, sureties [securities] on real estate, or of judgments
or decrees in its favor; all deposits of money, bullion, or other valuable
thing for its use, or for the use of any of its shareholders or creditors,and all



