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The present complalnants are now claiming the benefit 6f the services
rendeted in the supreme court; and which resulted in the judgment
awarding the land to the-company, and eqmtably they must take the
burden, if they aceept the benefit. . The circuit court allowed $2,000 to
cover the services rendered in the supreme court; and $3,000 for those
in the circuit court, and upon the latter sum allowed credit for the pay-
ment of $500 made in June, 1885, thus finding due. the complainants
the sum of $2,500. . We think this apportxonment met the equities of
the case, and that complamants are not in position to demand any sum
in excess of :that awarded them. The decree of the circuit court is
therefore affirmed on both- appeals, each party to pay the costs of the
appeal by them taken. -
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) Lmnns—'l‘nnsmns——anmnon or Tnum—Pnncmsn oF SWAMP L.Am)

Theissuance of receipts and certificates of purchase of swamp lands belonging
to a county, by the proper officers theréof, makes the county a trustee holding the
legal title of the lands for the benefit of the purchaser, and laches cannot be im-
guted to the latter in respect to delay in obtaining a conveyance, until the county

as repudiated the trust by some unequivocal act.
2. SaME-—-PiroL EVIDENCE.

A suit was commenced in 1888 to compel a county to convey swamp lands to the
holder of certificates of purchase issued by the county oficers in 1857. The defense
was laches. The county court was the proper authority for making the convey-
ances, but there was no statute requiring demands for deeds to be made a matter

of record. Furthermore the records of the county had been destroyed in 1872.
Held that, for the purpose of showing a repudiation of its relation of trustee I Hld-
ing the legal title for the certificate owners, the county was entitled to show by
parol evidence that demands for deeds were often made to the court in 1866, and
were continuously refused on the ground of fraud. )

8. SaME—~WaaT CONSTITUTES.

The delay of 92 years after the repudiation of the trust constituted la.ches, and

plaintift could not maintain the suit. 46 Fed. Rep. 219, afirmed,

Appeal from the Cireuit Court of the United States for the Eastern
District of Missouri. = Affirmed.

Statement by CALDWELL, Circuit Judge:

This is a suit in equity commenced on the 2d day of J uly, 1888 in
the circuit court of the United States for the eastern district of. MlSSOlll‘l,
by the appellant, Louis R. Lemoine, against Dunklin‘ county, the ap-
pellee, to compel the county to convey to the appellant about 17,000
acres of land, which the bill alleges the county holds in trust for the
appellant, and to require the county to account for the proceeds of such
of said lands as it has sold:" “The lands in. question are swamp. lands,
granted by the United States to'the state of Missouri by act of congress
approved- September 28, 1850, and granted by the state to the county
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in 1851, .. 'The receiver and regisier of swamp lands for the county were
invested. by law. with authority to sell the swamp lands of the county;
and, in.1857, these officers issued . receipts and certificates of purchase
for a. portion of these lands to sundry persons, who subsequently trans-
ferred their. rights to. the appella.nt The, certificates of purchase were
in the following form: ‘

“"LAND OFFICE AT KENNETT. DUNKLIN COUNTY, STATE OF MISSOURI.

“No. 425, ' : ! JANUARY 26, 1857,

C“Ibis hereby certified that in pursuance of law Clark and Richardson, of
Shelby counity, state of Teunessee, on - this day purchased of the register of
this office, [here: follows a description of the lands,] at the rate of one dollar
per acre, amounting to dollars, for which the said Clatk and Richard-
son have made payment in full as requiraC by law. Now, therefore, be it
known that, on presentation of this certificate to the governor of the state
of Missouri, the said Clark and Richardson shall be entitled to receive a pat-
ent for the lots above described.

[Signed] “JAMES B. RICE, Register.”

On the 27th of February, 1857, an act of the legislature of the state,
vested in the:.county court ‘of the county the exclusive power to make
deeds or conveyances of the swamp lands belonging to the county. As
to the principal portion of the lands, the leading facts, as far as they are
disclosed by the record, are these: An act of the legislature authorized
the county to receive the stock of the Dunklin & Pemiscot Plank Road
Company, at the rate of one dollar per acre, for the swamp lands of the
county lying within six miles of the proposed plank road. The road
was surveyed and located, and the ¢ompany issued its stock to the
county, at the rate of one dollar per acre for the land lying within six
miles on each side of the line of the road, as located, and received in
exchange therefor, from the proper county officer, certificates setting
aside these lands to the company. The company transferred its inter-
est in the lands under these certificates to Clark and Richardson, and
Clark and the heirs of Richardson transferred their interest therein to
the appellant. The plank road was never built.

. The county answered, among other things, that it had never recog-
nized appellant’s er his grantors’ rights to the lands; that the certificates
of purchase were procured by fraud; that the lands were never paid for;
that the plank road was never built,‘ and the company never intended to
build it; that the appellant’s grantor, Clark, in 1866, while he was the
owner and holder of said certificates, and repeatedly afterwards, de-
manded patents for the lands of the county, which had been refused;
that the lands have been in the adverse possession of the county more
than the period required:by the statutes of limitations to bar an action
for their recovery; that the county had at all times, and continuously,
from the year 1859 down to the bringing. of this suit, distinetly notified
Clark and his grantees that said certificates were. fraudulent and void,
and that it would not convey to him or his grantees the said lands; that
during all of that time, the county, tothe knowledge of Clark and his
grantees, was selling and conveymg,the,se lands to bona fide purchasers,
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who went into possession and made valuable improvements, and that a
large proportion of the lands have thus been sold; that appellant has
been guilty of laches, and that his claim is stale. Other defenses were
pleaded, not necessary to be noticed. A demurrer was filed to the bill,
which was overruled. 88 Fed. Rep. 567. Upon final hearing, the
court below dismissed the bill for want of equity, (46 Fed. Rep. 219,)
and the complainant appealed., g

E. Cunningham, Jr., and Edward C. Eliot, (Phillips, Stewart, Cunning-
ham & Eliot, on the brief,) for appellant.’ ‘

Q. H. Shields, Jos. Dickson, and Eleneious Smith, (Chas. P. Hawkins, on
the brief,) for appellee.

Before CALDWELL and Sansorw, Circuit Judges, and Suiras, District
Judge. ' .

CarpweLL, Circuit Judge, after stating the facts as above, delivered
the opinion of the court.

The relation between the vendor and vendee of lands under an ex-
ecutory contract to convey is that of trustee and cestui que trust of an
express trust. This was the relation established between the county
and the holder of these certificates. There has been contention at the
bar whether such a trust is an express or an implied trust. Calling it
by either name will not change its nature or vary the rights and ob-
ligations of the parties.. By whatever name called, it is a trust which
imposed: on' the county the obligation to convey: the lands to the
holders of the certificates; and to hold the legal title to the lands in
trust for that purpose. Lewis v. Hawkins, 23 Wall. 126; Lemoine v.
Dunklin Co., 38 Fed. Rep. 567. With reference to trusts of this nature,
the rule undoubtedly is that, so long as nothing is done by the trustee
or the cestui que trust to change their relations, the mere effiux of time
will not impair the obligations of the one or the rights of the other.
In express trusts no length of time is a bar, and laches will not be im-
puted to the cestui: que trust until the trustee plainly and unequiveo-
cally denies the trust, and such denial comes to the knowledge of the
cestui que trust. But when- the trustee of an express trust, by clear and
unequivocal acts and declarations, repudiates and disavows the trust,
and such repudiation is brought home to the cestui que trust, from that
time the bar begins to- ran, and laches may be imputed to the cestui que
trust. ‘This rule is not questioned. But it is earnestly contended that
there is no competent evidence to show that the county ever repudiated
the trust prior to 1886, when the present complainant demanded a'deed,
which was refused. The real question in the case ig fairly stated by the
learned counsel for appellant to be, “ Whether or not appellee ever be-
fore that time [1886] repudiated or denied the trust in such a way as to
'make it the duty of appellant or his grantors to bring their suit, is the
question for the consideration of the court.” This is a question of fact
upon which we have had no difficulty in coming to a satisfactory con-
clusion. .- The parol evidence to prove Clark’s demand on the county
court for a deed, and the court’s refusal to make the deed in 1866, is
objected to on the ground that the county court is a court of record, and
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that its, official acts can.only-be: proved by its records. . There. are sev-
eral BREWOIS to the objection to this testimony, In the first place, the
county. reqords, including: the records of the county court for that pe-
riod,are shown to have been deptroyed by fire. .It.must be remembered
that the only object of the-testimony is to estabhsh the fact that the
county, disayowed the trust, and. that Clark had notice of the fact. It
~would seem that the testlmony ‘of persons who were. present and saw
Clark exhibit his_certificates, and beard him demand deeds on. them,
and heard the county judge refuse his demand, and deny the validity
of the;certificates, is at this,day, and under the; circumstances of this
case, the best attainable evidence of these facts. The court takes Judi-
cial notice, of the general gondition and history of the country. Itis
very well known that county courts in Missouri at those times, in counties
like Dunklin, were not very formal or ceremonious in the transaction of
the county’s busipess. - - There was a good deal of pristine simplicity in
the procedure of these courts in those times. The:business of the citi:
zen with the: court was .usually ‘transacted without the intervention of a
lawyer, and. Justice was not, delayed or baffled by forms and technicali-
ties, . The .citizen having 'business with the county conferred freely
with the county judge sbout many matters, without ‘the formality of a
written petition. It is not likely that Clark filed any written petition
requesting the county to make him deeds, It is more probable that
the request was made orally, and that the refusal was made in the same
way by. the; county judge. ; The fact that this request was frequently
preferred by Clark . during the period of three years renders it highly
improbable -that it was in writmg. or that a record was ever made of
any of the demands and refusals. = -

One of the witnesses, who- has been surveyor, prosecutmg attorney,
and representative of the county, testifies that for several years—he-is
quite certain for as many as three years, beginning with 1866—Clark
was present at,“almost every court rying to get the county court toissue
a patent on these certificates,” and that the court “refused to patent the
lands.” In apswer to the question, “ What werethe actions of the court,
if you remember?” he says, “Well, the court gotso it did not pay much
attention to-him. You knowit was a.common thing.” Certainly there
is no statute.or rule of law which made it the duty of the county court
to make & record-of Clark’srequest.and its.refusal each time that he made
it,’and such repeated requests and refusals can undoubtedly be proved
by parol, for the purposes desired. in this case. . It is not a record, or its
contents; that is.songht to.be proved.. The object.of the evidence is to
prove that Clark had knowledge of the fact that the county, by its duly-
authorized agents, denied the validity of the certificates, and repudiated
his.claim to thelands. [Forthis purpose we think it is competent original
evidence. . Independently of this testimony, it is apparent from the other
evidence in the case that :Clark had knowledge of these facts while he
continued to be the owner and holder of the certificates. = His claim to
the swamp lands of the county was & matter of public interest. It con-
cerned every taxpayer in the county, and would be talked about and
fliscussed,; a8 such things always. are among the people. —The atti-
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tude of the countv in the matter was, of course, known to the county
officers, and, in all probability, to every mtellwent citizen in the county.

Besides, the deeds from the county to the pnrchasers of these lunds were
being p]ace.d on the public records, and the purchasers were entering
into the actual possession of the lands and improving them. It is in-
credible that the man who claimed that the county was under obligation
to deed the lands to him should be the only man in the county who did
not know the county denied his right, and was selling the lands to others.

It is a fair conclusion from all the evidence that Clark had knowledge
that the county denied his rights and repudiated the trust as early as
1859, and it is conclusively shown that he had thatknoivledge in 1860,

and that at these times he was the holder and owner of the certificates
which are the foundation of this suit. The county began the sale of

the lands in 1859, and down to the bringing of this suit had sold over
10,000 acres, mostly to persons who settled upon and improved the
same. The lands have greatly increased in value. All the public rec-
ords of the county have been twice destroyed by ﬁre, once during the
civil war, and again in 1872. The persons who were in official positions
in the county at the time the complainant’s cause of action uccrued, and.
who bad knowledge of the rights of the county in the premises are dead,

or have gone to paris unknown. - Clark, then the owner and holder of

these certificates, is dead, and his parmer, Richardson, who was inter-

ested with him in some ot the certificates, is dead.

Upon these facts the court below rightly dismissed the complainant’s
bill on the ground of laches. 46 Fed. Rep. 219. The court will not
speculate as to what defense the county had to the demands now made
upon it, or whether it had any. It is enough to know that with full
knowledge that the county repudiated the trust, and was dealing with the
trust property as its own, the cestui que trust delayed for more than a
quarter of a century to bring suit to enforce the trust. No excuse is
shown for this long delay, and there was no reason for it compatible
with an honest purpose. By reason of this delay the facts of the trans-
action can never be known. = The records of the county have been
destroyed, and the parties, save the county and the witnesses, are dead.
It is a significant fact that even complainant himself is without the
original evidence and records necessary to the maintenance of his suit,
and is compelled to ask the court to accept secondary evidence, for the
reason, as stated by his counsel in' their brief, that “the original in-
struments; and the origindl records thereof, have been lost or destroyed.”
Whether the compldinant’s secondary evidence is the best attainable, or
whether it is sufficient for the purpose intended, we need not inquire.
The app’eal made for its:admission and consideration proves that the
ravages of time have not dealt alone with the defendant’s records and
evidence, and shows how futile it would be for the court to attempt to
deal with the case upon facts which transpired 30 years ago. " Time and
its accidents have- 1nterposed an insurmountable obstacle to such an in-
quiry. But one thing is certain in the case, and that is the lapse of time.
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The calendar cannot be impeached, and it testifies with conclusive force
to the gross laches of the complainant and those under whom he claims.
Laches is imputed independently of the statute of limitations. Courts
of equity apply the doctrine on principles of their own, and time is
only one of the circumstances to be considered in its apphoatlon 1t
is settled, say the supreme court, “that laches is not, like lim‘tations, a
mere matter of time, but prmmpal]y a question of the iniqu.ty. of per-
mitting the claim to be enforced,—an iniquity founded upon some
change in . the condition or re]atlons of the property or the parties.”
Galliher v. Cadwell, 145 U. 8. 368, 12 Sup. Ct. Rep. 873; Godden v.
Kimmell, 99 U. S. 201; Mackall v. Cas'tlear, 137 U. 8. 5586, 11 Sup. Ct.

Rep. 178

Referrmg to this doctrine, Mr. Justice BREWER, in delivering the
opinion of this court in. Naddo v. Bardon, 4 U. 8. App. —, 51 Fed
Rep. 493  said:

“No docrrme is so wholesome. when wisely administered, as that of laches.
It prevents the resurrection of stale titles, and forbids the spying out from
the récords of ancient and abandoned rights. ' It requiresof every owner that
lie take cdre of his property, and of every claimant that he make known his
claims. - It-.gives to the actual and long possessor security, and induces and

" justifies. him in.all efforts to make valuable the property he holds. 1t is a
doctrine received with favor, because its proper application works out justice
and equity, and often bars the holder of a mere technical right, which he has
abandoned for Years, from enforcing it when its enforcement will work large
injury to many.”
| The lapse of timewhich Wlll induce the court to apply the doctrine
may be longer or shorter, dependmg on the circumstances of the par-
ticular case. Among the circumstances which will induce its applica-
tionin-a comparatxvely brief period are the changed condition of the
property, particularly in respect to its value and the number of inno-
cent parties to be injuriously affected, (Oil Co. v. Marbury, 91 U. S. 587;
Pliz v. Patrick, 145 U. §. 817, 12 Sup. Ct. Rep. 862; Galliher v. Cad-
well, 145 U. 8. 368, 12 Sup. Ct Rep. 878; Railroad Co. v. Sage, 4 U.
S. App. 160, 10 C A. 256, and 49 Fed Rep 315; Naddo v. Bardon, 4
U. S. App. ——, 51 Fed. Rep, 493.) the death of the parties, the death or
removal of w1tnesseb, and the loss or destruction of public records or other
muniments of title. Nearly a]l of these mrcumstauces are present in
this case.

Upon the authorities and the clrcumstances of thls case the appellant
was barred by laches many years before this suit was instituted. Relief
has been denied on the ground of laches, where the delay was only 2
yeéars, (Holgate v, Eaton, 116 U. S. 83, 6 Sup. Ct. Rep. 224; Societe Fon-
ciere v. Milliken, \135 U. S. 304, 10 Sup Ct. Rep. 823;). where it was 4
years, (0i Co. v, Marbury, supra; Hayward v. Bank, 96 U. 8. 611;
Credit Co v, Arkansas Cent. R. Cp., 15 Fed. Rep. 46,) where it was 5 years,
(Harwood v. Razlroad ., 17 Wall 78; Davison v. Davis, 125 U. S
8 Sup. Ct Rep 825;) where it was 6 years, (Galliher v. C'adwell supm )
where it was 7 years, (Brown v. County of Buena Vista, 95 U. S. 1573
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where it was 10 years, and the suit was grounded on an express trust,
(Naddo v. Bardon, supra;) where it was 14 years, (Railroad Co. v. Sage,
supra;) and where it was 28 years, (Feliz v. Patrick, supra.) The list of
cases might be multiplied indefinitely. - They embrace all kinds of obliga-
tions and property rights, and turn upon facts as varied as the transac-
tions of men. It ig not necessary to look beyond the decisions of this
court for authorities to support the proposition that complainant, if he
ever had any rights, has long since lost them by laches of himself and
those under whom he claims. Railroad Co. v. Sage, supra; Naddo v.
Bardon, supra. The doctrine of these cases is fully supported by the
authorities cited in the opinions and by the recent judgments of the
supreme court in the cases of Galliher v. Cadwell, supra, and Feliz v.
Patrick, supra. The decree of the circuit court is affirmed.

Nappo 7. BARDON et al.

(Circuit Court of Appeals, Eighth Circuit. :Tuly 5, 1802.)
No. 92.

1. LaorEs—WaAT CoNsTITUTES—EXCUSE.

Plaintiff sued to recover land formerly owned by him and claiméd by defendants
under an execution sale, recorded deeds executed by his attorney in fact, and tax
titles. Plaintiff alleged that the judgment was void, and that the other transfers
were avoided by fraud on the part of the attorney. The suit was brought 17 years
after the execution sale and the deeds of the attorney, and 18 years after the tax
titlés were recorded. To excuse his delay he alleged that for 10 or 12 years be had
lived in Canada, and that “until recently he had not learned of the extent to which
the transfers” sought to be avoided had been made; that for about 10 years he
had known that the attorney and others claimed that he had lost all rights in the
land, but until recently he had been too poor to enforce his vights. Held, that he
was guilty of laches, which the allegations of the bill were not sufficient to excuse.
47 Fed. Rep. 782, affirmed..

2. SaAME—EXPRESS TRUST—REPUDIATION.

The fact that defendant was complainant’s trustee under an express trust will
not avoid the effect of laches where the bill itself alleges that more than 10 years
before.it was filed defendant claimed that complainant had lost all right to the sub-
ject of the trust, and refused to account to him. 47 Fed. Rep. 782, afirmed.

3. SAME—FRAUD—WHAT CONSTITUTES. )

‘Where a person assumes the management of property under a power of attorney
only three days before his principal’'s title thereto is divesied by the expiration of
the period of redemption from a sheriff’s sale, his failure to discharge the judg-
ment and redeem from prior tax-sales is not, in the absence of a showing of means
wherewith to accomplish these purposes, such a fraud as will avoid the effect of

. laches on the principal’s suit to recover the property from the agent or his grantees
claiming under such sheriff’s sale and tax titles.

Appeal from the Circuit Court of the United States for the District of
Minnesota. Affirmed. -

Statement-by BrewEr, Circuit Justice:

This ¢ase comes on appeal from the circuit court of the district of
Minnesota. In that court a demurrer to the bill was sustained, and a
decree entered dismissing the bill,



