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No. 58,

l‘nvnmm Gomnncns—-l’;nmn:“

oo Abillim équ;’:iy gainst & trustee to subject property alleged to have been frand-
;ulently cony to him cannot be sustained when 'the grantor is not a party, if
complainant as, pno judgment 4(;1gamat him; but merely alleges indebtedness on
notes, 45 Fed, Rep. 522, affirme

: Appeal from the Circuit Court of the Umted States for the District of
anesota Affirmed. ‘

- Btatement by CALDWELL, Circuit Judge ‘

Reuben W, ‘Chadbourne, a citizen of the state of Wisconsin, filed his
bill in equity in the circuit court for the district of Minnesota, against
Orlen P."Whitcomb, a citizen of the state of Colorado, and James N,
Coe, a citizen of the state of Minnesota, alleging that Whitcomb was in-
debted to the complainant in & sum exceeding $5,000 upon -certain
promissory notes set out in the bill; that Whitcomb was insolvent, and
that, to hinder, delay, and defraud his creditors, he had by deeds con-
veyed certain real estate, and by bills of sale transferred certain personal
property, to Coe, upon certain secret trusts in writing, which instruments
creating the alleged trusts are made exhibits tothe bill. The last in date
of these alleged trust agreements included all the property, real and per-
sonal, conveyed and transferred by Whitcomb to Coe, and the powers
conferred and the trusts imposed on Coe thereby are as follows:

“Now, in consideration of the premises, I, the said Orlen P. Whitcomb,
hereby authorize-and fully empower the said James N. Coe to sell, exchange,
or dispose of any or all of the said property mentioned in the agreements herein-
before referred to, which has not been already disposed of, together with all of
the personal property hereby conveyed to said Coe to such person or persons,
and for such' prices and on such terms, as said Coe shall see fit, and hereby
fully investing him with all the rents, profits, and increase of said property,
both real and personal, and giving him full authority to execute and deliver
any and all conveyance or instruments necessary or proper to convey ordispose
of or in the management of the same, without obtaining my consent thereto;
and the net proceeds, either cash, securities, or other property, derived from
the sale of any of said propetty, or the rents, profits, or increase thereof, said
€oe is hereby authorized and directed to hold and apply, when reduced to
money, on any sum or sums of money now due or hereafter owing to said Coe
from said Whitcomb, and on any indebtedness incurred in the munagement
of said property; or taxes paid, and on any and all liabilities now or at any
time or hereafter incurred by said Coe for said Whitcomb, as surety or other-
wise, and after the satisfaction and payment of all such claims and indebted-
ness whatsoever, the balance ihereafter to be paid to said Whitcomb.”

It is alleged that Whitcomb has no other property out of which com-
plainant can make his debt. The prayer of the bill is that the convey-
ances to Coe be set aside, the trust agreements declared void, and Coe be
required to account; that the real estate be sold, and the complamant’
debt paid out of the proceeds, and the moneys receivcd from Coe on the
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accounting. The complainant died, and the suit was revived in the name
of Catherine E. Chadbourne and Smith W. Chadbourne, his executors.
Whitcomb appeared specially, and filed a plea to the jurisdiction of the
court, upon the"ground that he was a citizen of Colorado, which plea
was sustamed and the bill dismissed as tb him. No complaint is made
of this ruling, touching which counsel for appellants in their brief say:

“ Whitcomb. was originally made a defendant, but he was dismissed upon
filing a plea to the jurisdiction, and, as we think, properly, under the act of
August 13, 1888, defining the jurisdiction of federal courts; and no exception
is taken to the dismissal,”

After the suit was dismissed as to Whitcomb, Coe filed a demurrer to
the bill for want of proper parties, which the court sustained, and en-
tered a decree dismissing the bill without prejudice, and the complain-
ants appealed. Inthe brief of the counsel for appellants it is said:

“The only question for the consideration of this court is as to whether or
not the circuit court erred in sustaining the demurrer upon the ground that
Whitcomb was not a party to the action.”

The opinion of the circuit court dismissing the bill is reported in 45
Fed. Rep. 822.

Davis, Kellogg & Severance, (C. A. Sevem'nce, of counsel) for appel-
lants. :

Charles C. Willson, for appellee

" Before CALDWELL and SANBORN, Circuit Judges, and SHiras, District

Judge.

CavpweLL, Circuit Fudge, (after slating the focts as above.) The su-
preme court of the United States divide parties to suits in equity into
three classes—First, formal parties; second, necessary parties; third, indis-
pensable parties. “Formal partiés” are those who have no interest in
the controversy between the immediate litigants, but have an interest in
the subject-matter which may be conveniently settled in the suit, and
thereby prevent further litigation. They may be parties or not, at the
option of the complainant. “Necessary parties” are those who have an
interest in the controversy, but whose interests are separable from those
of the parties before the court, and will not be directly affected by a de-
cree which does complete and full Justice between them. Such persons
must be made parties if practicable, in obedience to the general rule
which requires all persons to be made parties who are interested in the
controversy, in order that there may be an end of litigation; but the rule
in the federal courts is that if they are beyond the jurisdiction of the
court, or if making them parties would oust the jurisdiction of the court,
the case may proceed to a final decree between the parties before the
court, leavmg the rights of the absent parties untouched, and to be de-
temnned in any competent forum. The reason for thls liberal rule in
dispensing with necessary parties in the federal courts will be presently
stated. “Indispensable parties” are those who not only have an inter-
est in the subject-matter of the controversy, but an interest of such a
nature that a final decree cannot be made without either affecting their
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interest, or leaving the controversy in such a condition that its final de-
termination may be wholly inconsistent with equity and good con-
science. Shields v. Barrow, 17 How. 139; Ribon v. Railroad Cos., 16
Wall. 450; Coiron v. Millaudon, 19 How. 118; Williams v. Bankhead, 19
Wall. 563; Kendig v. Dean, 97 U, 8. 423; Alevander v. Horner, 1 Mec-
Crary, 634.

The general rule as to partiesin chancery is that persons falling within
the definition of “necessary parties” must be brought in, for the pur-
pose of putting an end to the whole controversy, or the bill will be dis-
missed, and this is still the rule in most of the state courts. But in the
federal courts this rule has been relaxed. The relaxation resulted from
two causes: First, the limitation imposed upon the jurisdiction of these
courts by the citizenship of the parties; and, secondly, their inability to
bring in parties, out of their jurisdiction, by publication. The extent
of the relaxation of the general rule in the federal court is expressed in
the forty-seventh equity rule. That rule is simply declaratory of the
previous decisions of the supreme court on the subject of the rule. The
supreme court has said repeatedly that, notwithstanding this rule, a cir-
cuit court can make no decree affecting the rights of an absent person,
and that all -persons whose interests would be directly affected by the
decree are indispensable parties.  Shields v. Barrow, supra; Ribon v. Radl-
road Cos., supra; Coiron v. Millaudon, supra; Alexander v. Horner, supra;
Cole S. M. Co. v. Virginia & G. H. W. Co., 1 Sawy. 685.

Can a decree be made in this case without affecting the rights of
Whitcomb? Before the complainants can have the specific relief sought
by the bill, the court must find and decree: First, that Whitcomb is
indebted to the complainants in the sum of $5,000, more or less, as. al-
leged in the bill; second, that Whitcomb is insolvent; third, that the
deeds from Whitcomb to Coe are fraudulent and void as to Whitcomb’s
creditors; fourth, that the agreement between Whitcomb and Coe relating
to the sale of the property, and accounting for the same, and for the
rents and profits thereof, is fraudulent and void; fifth, the court must de-
cree a sale of the lands, and the application of the proceeds of the sale
to the payment of Whitcomb’s alleged indebtedness to the complainants;
sixth, the court must decree that Coe account for the property, and its
rents and profits, and that he pay the amount found due to the com-
plainants on Whitcomb’s alleged indebtedness to them. Ifthe complain-
ants are not creditors of Whitcomb, as they allege, or if Whitcomb is
not insolvent, or if the deeds Whitcomb made to Coe are not fraudu-
lent, or if the contracts set out between Whitcomb and Coe are valid,
the bill cannot be maintained. In the judicial determination of every
one of these issues Whitcomb is an indispensable party. Asto some of
them he isnecessarily the only party in interest, the only party who would
be affected by the decree, and the only party capable of making an in-
telligent defense.

The contracts or trust agreements between Whitcomb and Coe, made
part of the bill, are not fraudulent on the face. Upon their face they
are valid agreements, under which Whitcomb can compel Coe to account
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for the: property, and:its rents; isties, and profits.’ 1f the court, in a
suit to which'Whitcomb wag not a party; should compel:Coe to account
for, and turn:over, the property and money to the complhinants, such a
dbcres would: be no bar to a suit by Whitcomb against Coe; to compel the
lathlr to account to him; according. to.the terms of the agreementbetween
them, and for this reason Coe has a right to insist that Whitcomb shall
bemade s paity for his'protection. i dlexander v: Horser, 1:McCrary, 634.
- Formierly the general rule was that' a judgment must: be obtained
and: exedution’ returned nulla dona; oriits equivalent, before a bill could
be:filed to vacate a'fraudulent conveyance, and it was held :that the
debtor was.a necessary party to suchiaibilli. In modern tirties this rule
has, by legislation in some of thestatés and by judicial-decisions in oth-
ery,-undergone important-modifications not necgssary-to-be noticed in
the decisioh of this: case:; The cddesion the subject are-collected in 3
Pon. Eq: Jur: § 1415, note 4; Story, Eq. Pl. (10th Ed.)§ 283, note b;
Pom. Rem. § 347. But the modern cases which go to the! greatest length
in’ modlfying ithe old: rule fall far:short of supporting: the complainant’s
content;on in‘this case.: In this cdse there is not-only no judgment,
but it'i§ contended the alleged debtor has no right to be heard on the
questjon as to whether: he owes the complamants anythmg for which a
Judgment should be rendered.

"We do not rest our decision upon the: ground that a credltor cannot:
file a bill to get aside & fraudulent conveyance of his debtor, and sub-
jeet-the property to the payment of his debt, until he has obtained &
judgment at law for his debt, and had a return of:nulla bona, (as to
whith, see Cuse v: Beauregard, 101-U. 8. 688;) but upon the ground
that-a creditor cannot'muintain a bill to establish a debt against his al-
leged::debtor; ‘to annul the: debtor’s’ conveyances: and contracts, and
appropriaté his property and money to the payment of the creditor’s al-
leged:idebt, without making the debtor a party to a bill seeking such
reliefi:: It is .fundamental to the jurisprudence of this country that no
court, and; least of all, afederal court, can adjudicate upon the nghts‘
of -one not ‘before it and not subject to its _]ut‘lSdIGtIOD

'I‘he decree of the cn'emt wurt is afﬁrmed

£ L .v,v T . e .
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8. Louts, I M. & S. Ry. Co. v, Crazk e al.
CrLarx a al. v. Sr. Lous, I. M. & 8. Ry. Co.

(Circuit Court of Appeals, Eighth Circuit. July 19, 1893.)’

1. ATTORNEY AND CLIENT—COMPENSATION—CONTRACT. : . ) k&
A law firm agreed with a railroad company to institute proceedings to recover
certain land. If the land was recovered the attorneys were to receive compepsa-
tion commensurate with their services, but, in case of defeat, only an amount suf-
ficient to cover expenses. The proceedings resulted in placing the fee title of the
land in the company. Further action against parties claiming possession under
tax sales was brought, resulting In decision .adverse to the company. The com-
pany declined to appeal the case, and settled with the firm by paying an amount
sufficient to cover éxpenses. The company afterwards appealed the case, and the
decision was reversed, and the land given to the company. Held, that the settle-
ment was no bar to an action by the attorneys under the provision of the contracty
which guarantied to the firm the full fee if the land was ultimately recovered.
A BamEe. - -

The property recovered was worth from $25,000 to $50,000. The trial court al-
lowed a fee of $5,000 under the agreement, deducting therefrom $2,000 due or paid
to the counsel who conducted the case to final judgment in the supreme court.
Held, that this fully met the equities of the case. ‘ R

Cross Appeals from the Circuit Court of the United States for the
Eastern District of Arkansas. :

In Equity. Suit by S. F, Clark and 8. W. Williams against the St.
Louis, Iron Mountain & Southern Railway Company to enforce a lien
for attorneys’ fees. Decree for complainants for the sum of $2,5600.
Both parties appeal. Affirmed.

8. F. Clark and 8. W. Williams, for complainants,

Geo. E, Dodge and B. 8. Johnson, for defendant.

Before SAnBorN, Circuit Judge, and Suiras, Distriet Judge.

SaIraAs, District Judge. From the record in this cause it appears
that in August, 1878, S. F. Clark and S. W. Williams, then partners
engaged in the practice of the law under the firm name of Clark & Wil-
liams, made an agreement with J. E. Redfield, president of the Little
Rock, Mississippi River & Texas Railway Company, whereby they un-
dertook to prosecute proceedings for the recovery of a valuable section
of land situated near Texarkana, which it was believed belonged of
right to said railway company above named, it being further agreed
that, in case the property was recovered, said Clark & Williams should
be paid a large fee, commensurate to the risk, the amount of labor per-
formed, and the character of the case; but in the event the property
was not recovered they were to receive only sufficient to cover expenses.
Under this agreement the firm instituted proceedings which resulted in
placing the fee title of the land in the name of J. E. Redfield, and
thereupon an action of ejectment was brought in the United States cir-
cuit court for the eastern district of Arkansas against certain parties,
who asserted title to the land under tax sales and deeds made pursuant
thereto and possession held thereunder. On the trial of this case the



