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22 Atl. Rep. 275.  The law upon this subject is well stated in 13 Amer.
& Eng. Enec. Law, 353:

“Words which merely impute a eriminal intention, not yet putinto action,
are not actionable. Guilty thoughts are not a crime. But as soon as any
step is taken to carry out such intention, as soon as any overt act is done, an
attempl to commit a crime has been made; and every attempt to commit an
indictable offense is, at common law, a misdemeanor, and in itself indicta-
ble. To impute such an attempt is therefore clearly actionable.”

* The case of Hess v. Sparks, 44 Kan. 465, 24 Pac. Rep. 979, relied upon
by plaintiff, is not in any respect in opposition to the views I have ex-
pressed. It was essentially different in its facts from this case. There
the words spoken directly charged that the person alluded to was a
blackmailer,—“What are you doing with that nine-dollar blackmail
here?” And the innuendo set forth the meaning in clear, direct, and
posilive terms, “meaning thereby that the said plaintiff had committed
the offense of extortion of money from a person or persons by threats
of accusation or exposure, or opposition in the public prints, and that
she was a common blackmailer and extortioner.” Taking the innuendo
in connection with the words charged, the court very properly held
that the language imputed an offense punishable under the laws of that
state.

I do not deem it necessary, in deciding upon the demurrer, to dis-
cuss or review the other questions argued by counsel as to the mean-
ing of the other words used by the detendant. 1t is evident that, with
the meaning which the plaintiff placed upon the words which we have
considered, the other portions of the langnage used do not import a
charge of any punishable offense., . The demurrer is sustained.

In re Fox.

(District Court, N. D. Californtia. July 8, 1892.)

HABEAS CORPUS—JURISDICTION OF STATE AND FEDERAL CoURrTs—CRIMINAL Law,
Where a person, under bail to answer an indictment in a federal court, is an
rested on state process for a crime agaiust the state, his conﬁnement thereunder
is not in violation of any law of the United States, and he is not entitled, as a mat~
ter of personal right, or at the instance of his sureties, to be released on habens
corpus, and placed in the custody of the marshal., If the federal authorities do
pnot insist upon the prior jurisdiction of the federal court, the accused and his

sureties have no right to complain. U. 8. v. Fren.ch, 1Gall. 1, iollowed. In re
Neuyle, 30 Fed. Rep. 833, distinguished.

On Habeas Corpus. Prisoner remanded.
Carroll Cook, for petitioner.
John A. Hosmer, Asst. Dist. Atty., for respondent.

Morrow, District Judge. Mortimer Fox was, on the 18th day of De-
cember, 1891, indicted by the grand jury of this court for offenses against
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the postal laws,,: The first:count.of the indictment is hased upon sec-
tion 3892 of the Rev1sed Statutes of the United States, and charges the
accused with the offense of taking a letter, which had been in a post
office of the United States, before said letter. had been delivered to the
person to whom it -had been directed, with the desigh to obstruct the
correspondence of said person. The second count is based upon sec-
tion 5470 of the Revised Statutes, and charges the accused with the of-
fense of recelvirig a check and order for the payment of money stolen
from the mail. These crimes are charged to have been committed in
the city and county of San Francisco on the 7th day of September, 1891.
The accused was arrested at Omaha, Neb., and, by the order of the’
United States district Judge of that district, he was removed to this dis-
triect.  He was'arraigned in this court March 11, 1892, when his attor-
ney interposed a demurrer to the indictment. The demurrer was sus-
tained as to the first count, and overruled as to the second count. The
accused wag thereupon, on the 29th day of April, 1892, adrhitted to bail
in the sum’of $1,500, and released from custody. It was provided in
the ‘bail bond, among other things, that he should appear in court on
the Oth day of May, 1892, and afterwards, whenever or whelever he
might be required to answer the said indictment.

On the 9th day of May, 1892, the attorney for the accused appeared
in'court, and, representing that his client had been arrested and i impris-
oned by the state ‘authorities, moved for a bench warrant to issue to
apprehend and bring the accused into this court. The Wartant was is-
sued and ‘placed in the hands of the marshal, who, on May 12, 1892,
made return that the party was in the custody of the state authorities,
and that he was unable to serve the writ. Thereupon the attorney for
the accused sued out this writ of habeas corpus. It appears that, ime-
diately after the accused gave bail and was released from the custody of
the United States marshal, he was arrested and imprisoned by the police
of the city and county of San Francisco, upon warrants charging him
with crimes, under the laws of the state of California; and, while so in
prison, he was again arrested upon a warrant, issued out of the police
court of the city of Qakland, in the county of Alameda, in this state,
and was thereupou taken to the city prison of Oakland, where he has
since been confined. The petition “for the writ of habeas corpus alleges
that the accused is imprisoned, detained, confined, and restrained of his
hberty by the chief of police of Oakland and that the said imprison-
ment, deténtion, confinement, and restramt are illegal, and that the ille-
gahty thereof consists in the fact that the said Fox was, prior to the said
detention by the said chief of police, and is now, under indictment in
this court, and in the custody of this court; that a bench warrant has
been issued out of this court for the arrest of said Fox on said indict-
ment, bat, by reason of the detention aforesaid, the bondsmen of ‘said
Fox on said indictmentare unable to produce and surrender said Fox
into the actual custody of this court, and said detention is contrary to
the laws of the United States, and agamst the jurisdiction of this court.

To the writ of habeas corpus the chief of police'of Oakland has made
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return that he holds the defendant, Mortimer Fox, in his custody on a
charge of felony, viz., forgery, alleged to been committed on the 14th
day of October, 1891, and also by virtue of a warrant of arrest issned
out of the police court of the city of Oakland, on a complaint duly
sworn to by C. R. Yates, charging the defendant, Mortimer Fox, with
the crime of forgery. A copy of the complaint and warrant is annexed
to the return, from which it appears that the defendant is charged with
having committed the crime of forgery on the 14th day of October,
1891, at the city of Oakland, in this state, in forging an indorsement on
a certain check or order for payment of money, with intent to defraud
the Oakland Bank of Savings. The police court of Oakland has juris-
diction to examine this case, and commit and hold the accused to bail
for trial in the proper court. The only question is as to the extent of
the jurisdiction that court has acquired over the person of the defend-
ant to-detain him in prison to answer the charge preferred against him
in that court, while he is under bail to appear and answer an indiet-
ment in this court. The object sought to be accomplished by the writ
of habeas corpus in this case is therefore to take the defendant out of the
custody of the state authorities, and place him in the custody of the
United States marshal of this district, to respond to the indictment in
this court. This application comes from the accused, but his attorney
claims also to represent the sureties on the bail bond, who, it is said,
desire to surrender the accused, under the provisions of section 1018 of
the Revised Statutes, as follows:

“Any party charged with a criminal offense, and admitted to bail, may, ir
vacation, be arrested by his bail, and delivered to the marshal or his deputy,
before any judgeé or other officer having power to commit for such offense;
and, at the request of such bail, the judge or other officer shall recommit the
party so arrested to the custody of the marshal, and indorse on the recog-
nizance, or certified copy thereof, the discharge and exoneratur of such bail;
and the party so committed shall therefrom be held in custody until dis-
charged by due course of law.” ‘

The power to award the writ of habeas corpus by the courts of the
United States is found in the following provisions of the Revised Stat-
utes: ‘ v

“Sec. 751. The supreme court, and the circuit and district courts, shall
have power to issue writs of habeas corpus.

“Sec. 752. The several justices and judges of the said courts, within their
respective jurisdictions, shall have power to grant writs of Zabeas corpus for
the purpose of an inquiry into the cause of restraint of liberty.

“Sec. 758, The writ of Aabeas corpus shall in no case extend to & prisoner
in jail, unless where he is in custody under or by color of the authority of the
United Stdtes, or is committed for trial before some court thereof; or is in cus-
tody for an act-done or omitted in pursuance of a law of the United States, or
of an order, process, or decree of a court or judge thereof; or is in custody in
violation of the constitution, or of a law or treaty of the United States; or, be-
ing a subject or citizen of a foreign state, and domiciled therein, is in custody
for an act done or.omitted under any alleged right. title, authority, privilege,
protection, or exemption claimed under the commission or order or sanction
of any foreign state, or under color thereof, the validity and effect whereof de-
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pend upon the law:of natlbnn~ or nnless it is: necessary to- bnng t.he prlsonex
into court to testify,” ... oo o v

Tt is urged that, a]though Fox ig in _]a1l heé is in custody in violation
of a law of the United States, and, under the provisions of section 7563
of the Revised ‘Statutes, just cited, the writ of habeas corpus issued by
this court extenids to him, . "It is not contended, however, that his im-

: pnsonment is in violation of any statute law of the United States, but

it is claimed,. in effect, that his'imprisonment by the state court is in
violation of the law of procedure which gives this court authority to
exerclse its jurisdiction undisturbed.

In Taylor v. Tainter, 16 Wall 466-370, the supreme court declared
the doctrine that— :
" “Where a staté court and a court of the United States may each take Junsdlc-
tion, the tribunal which tirst gets it holds it to:the exclusion of the other, until
its.duty 18 fully performed and the jurisdiction invoked is exhausted, and this
rule applies alike in both ¢ivil and criminal cases. It is, indeed, a principle
of universal Junsprudence that, where Jurisdlctlon has attached to person or
thing, it is, unlesa there is some provision to the contrary, exclusive in elfect
until it has wrought its function.”

"'But how and by whom may this queetmn of jurisdiction be raised?
Has the accused, whose al]eged malefactions have brought him within
the range of two Juns«hctlons, the right to select the one to which he
will first respond? When the questions involved in this case were
argied by counsel represénting the accused and his surcties on. one
side, and opposed by counsel representmg the state authorities on the
other, the United States attorney was in court, but made no suggestion
that the United States desired the presence of the accused in this court
in advance of the hearing in the state court. ‘There is therefore no ac-
tual. present. conflict of judicial action, except such as the accused and
his ‘sureties seek to create by the present proceedings.

I Mackin v. People, 8 N.: E. Rep. 178,180, this question of Junsdlc-
tion, in a somewhat different form, was cons1dered by the supreme court
of Illinois., Mackin had been tried and convicted in the circuit court
of Cook county, 1ll., and nnpnsuned in the state penitentiary at Joliet,
while on bail under an indictment pending in the United States district
court for the northern district of Illinois. His sureties petitioned the
gupréme court of the state for a writ of hgbeas corpus, allegmg that, juris-
diction having, attached to the person of said Mackin first in the United
States courts, it was exclusive jn effect, until it had wrought its function,
and then, and not until then, could the criminal court of Cook county
acquire jurisdiction over'the person of Mackin to arrest and try, convict
#nid sentence, him on theé indictment found against him in said court.
,;I“he prayer of the. petltxqm was that Maqkm be discharged or surrendered
to his sureties. ‘The. court. saxd

i#*It is claimad, however; on the part of the petitioner, that although Mackin
wu ;personally present in court during thetnal of the cause, although there
was.actual control of, s person, still that:the .fact that be had been previ-
ous)y.arrested, and had previonsly given bail for his appearance in the United
Btates circuit (district) court, rendered that:presence, as to him-and as to the
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conviction which followed, a fraud upon the law and a nnllity, so that, in
construction of law, there was no jurisdjction of the person. Weare not able
to coincide in this view. We concede the position, established by the numer-
ous authorities that are referted to in the petition, that, where a party com-
mits offenses against two or more jurisdictions, the jurisdiction first obtaining
-custody-af the defendant is entitled to proceed and try him. That, however,
is a malter more of comity,:and in order o avoid unseeming strife between
conflicting jurisdictions, than: 4s a-matter of right to'the defendant. - We do
not recognize that a defendant who is guilty of crime has a constitutional,
statut‘orﬁ,' or common-law Tight absolutely to be tried for one offense before
he is tried for another offense. If,in this case, the sheriff of Cook county
had undertaken to have taken Mackin from the possession of the United
States marshal, and the question was subwitted whether he could do so or
‘not, unquestionably it would have been held that the marshal was entitled to
his possessign until after the United States court had disposed of the cage
against him. We recognize the position taken in the argument of counsel,
also, that for many purposes the defendant who i8 out en bail is regarded as
constriictively inaliving prison,—that is to say, under the control of his bonds-
men,—bunt this is only constructive, and not universal. We could not consent
to recognize it to be the law that if a party had corumitted some petty offense
against the revenue laws of the United States, and enters into a recognizance
of a few hundred dollars for his appearance at a subsequent term, and is out
on bail, and thereafter had committed murder, or some other very serious crime,
that he could not be arrested for the eharge of murder which he had commit-
ted until after he had chosen to enter his appearance in the federal court, or
his bondsmen had chosen to take and surrender him to that ¢ourt, and it had
tried him and convicted him, and executed its sentence upon him; and the
position: contended for would lead, in our estimation, to that consequence.
‘When a party commits a crime against the law, so far as he is concerned, and
80 far as those who have previously been his bondsmen are concerned, he is
liable to be arrested, and required to give bail, if it be bailable, and, if not,
‘to be imprisoned for the commission of that crime, in order that he may an-
‘swer for it. The comity just recognized as existing between the courts for
-different claims on parties 'is never to be exercised so as to operate to the re-
lease of offenders against the law upon mere technicalities.” B

Whether a petition was presented to the United States district court
for the purpose of obtaining the judgment of that court upon the ques-
tion of itg jurisdiction over the person of the defendant does not appear,
but it is evident that there was no real conflict between the two courts,
and that the opinion of the supreme court of Illinois was accepted as a
correct statement of a proper qualification of the rule of comity that
should obtain between the two jurisdictions in such a case,

- The decision of the United States -circuit court for this circuit in Re
Neagle, 14 Sawy. 232, 39 Fed. Rep. 833, has been cited as declaring
principles of law applicable to this case, but the facts in that case were
very different. Neagle was & deputy United States marshal, specially
commissioned and instructed by the United States marshal to accompany
Mzr. Justice FieLp and protect him from threatened . violence. - In:the
-execution; of this ‘duty Neagle shot and killed Judge Terry. Neagle
was theréupon arrested by an officer of the state, and imprisoned in the
cpunty jail of San Joaguin county. In the petition to the circuit court
for a writ of habeas corpus, it was alleged, among other things, that
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Neagle had been arrested ana confined in prison for an'act done by him in
the performance of his duty. It thereupon devolved upon the court to
inquire whether he was “in custody for an act done or omitted in pur-
suance.of a.law of the United States.” Upon that inquiry the court
held that, “it.is the exclusive province of the judiciary of the United
States to ult;mately and ‘exclusively determine any question of right,

civil‘or driminal, arising under the laws of the United States.” Another
question ‘was as to the right of the petitioner to have his case heard and
determmed in'a United- States court, and upon that point the court ob-
served:,

“ Wlmt;x are the ;ights of the petitioner as to having his case heard and dis-
‘posed ‘of -ifi the courts of the sovereignty whose servant he is, and whose
laws hé wal'émiployed in exécuting? If he has a right to be heard in this
court,; thén'weimust hear him, willing or unwilling. There is no alterna-
tive. 'Whethet'the writ should issue in this case was not a question of ex-
‘pediency, and whether the petitioner shall be discharged or remanded is not
a:question! of policy or-comhity, as suggested in some quarters. It'is a ques-
tion of personal right and personal liberty, arising under the constitution and
‘the Iaws of the United States, whlch the court cannot ignore.”

A

These and’ bther like observatxons, in the same lihe of argument, were
‘applicable’ to'tHe facts in that case, but it would be a strained and un-
natural conetructlon to apply them to the facts in the case at bar, where
1o claim ig made that the accused is'“in custody for an act done or
omitted in pursuance of a law of the United States.” We are, however,
not without light from the national judiciary on the very question un-
der' discussion.

In the case of U. 8. v French, 1 Gall. 1, an information had been
filed in the United States circuit court for the district of New Hamp-
shire against the defendant for a violation of the embargo act of Janu-
ary 9, 1809. He was arrested, and gave. bail, with sureties, for his ap-
pearance to answer the information. He was afterwards arrested, and
confined inijail, on mesne civil process, under authority of the state of
New Hampshire:. His sureties thereupon moved in the United States
circuit court for a writ of habeas corpus to bring up the body of the de-
fendant to surrender hiny in. court in dlscharge of the bail. The court,
in denying the motion, said:

" “We haveé no authority in this case to issue a habeas corpus. The author-
ity given by the judicial act of ‘1789, c. 20, §'14, is confined to cases where
the. pariyis-in,oustody under color of process, under the authority of the
United States, or is commitied for trial before some court of the United
fStates, or is necessary to be brought into court to testify. It does not extend
to cases where the process is from a state court, and the object is to surrender
the palty in dxscharge of ball »

The counsel then moved to dlscharge the sureties from their recogni-
zance, on the ground that, as it had become impossible to bring the de-
fendant into court without any default on his or their part, they ought
not to be sufferers.. This motion was. also 'denied, the court remark-
lng: . B B . i X
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“There is no suflicient ground for the application.. There Is no physical
or legal impossibility of producing the defendant. The cases cited may be
good law, but they proceed on the principle that, by operation of law, the de-
fendant had been discharged of the process, or had been placed beyond the
reach of the bail. Nor can it be said that the defendant has been guilty in
the presetit case of no default. His very confinement may have been the re-
sult of his own negligence or wrong. The circumstances of the case may
furnish reasons for a respite of the recognizance to the next term, and a con-
tinuance of the information. How can the court foresee that, at another
term, the defendant will be in civil confinement? If the bail were now dis-
charged, and the defendant should ultimately be releused from his imprison-
ment, we have no means to prevent his escape from punishment under the
act of congress.”

In Ex parte Robinson, 6 McLean, 355, 363, Judge McLEAN, in com-
menting upon the practice adopted in the United States courts to follow
the established construction of the local laws as declared by the courts
'of the states, cited the following cases, as indicating the extent to which
United States courts have gone in deferring to the jurisdiction and au-
thority of the state courts. He said:

“Some years ago an individnal was indicted for a capital offense in the cir-
cuiit court of the United States, in which the most learned and able juige
SToRY, presided. The same individual was in prison under state process for
debt, or some petty offense. The district attorney. for the United States
moved the court to issue a habeas corpus to bring the defendant before the
court, but the learned judge held he had no power to issue the writ for that
purpose. A year or two ago a case similar in principle occurred in the cir-
enit court of the United States for Ohio, and that court held it had no power
to take the defendant from the state jurisdiction.”

Since these last decisions were rendered, the law providing for the
writ of habeas corpus in the Unitéd States courts has been enlaiged by
leglslatlve amendment, and amplified by judicial construction, but not,
it is believed, in such terms as to give to a defendant, who is charged
with having violated both the national and state laws, the right to select
the jurisdiction in which he will first be tried. Moreover, it may be
said, in this case, as was gaid by the supreme court in the case of Ex
parte Royall, 117 U. 8. 241, 250, 6 Sup. Ct. Rep. 734, that “it is not
alleged, and does not appear, that the accused is unable to give security
for his appearance in the state court, or that reasonable bail has been
denied him, or that his trial will be unnecessarily delayed.” When the
United States attorney desires the presence of the defendant in this
court, the latter may be able to respond in person, or, if he still. be de-
tained in prison, he may be surrendered to the United States marshal
by the: state authorities upon notice that the defendant is required in
this court to answer the indictment. If, at that stage of the proceed-
ings, any actual conflict of jurisdiction arises, it will be time enough
then to consider what action should be taken to secure a proper enforce-
ment of the law, bearlng in mind the declaration of the supreme. court
of the United States in Covell v. Heyman, 111 U. 8. 176, 182, 4 Sup.
Ct. Rep. 355, “that the forbearance which courts of co-ordinate _]unsdlc-
‘tion, administered under a single system, exercise towards each other,

v.51F.no.7—28
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‘whrerdby eohflioth-are avoidéd | by ‘dvoiding intetferericewith-the: process
‘of eath"6tler; 18 & principle bf dBmity, with perheps no higher sanction
hafl 45 WAlify Which_eoads fiom concord, bt ' Betyern the stato
courts gnd, thcse of the Unjfed, States it is something more, Itisa prin-
.ciple of right.and.law, and therefore of necessity. . .It-leaves nothing to
discretion.ior' maers -convenience.” The: writ will: be: discharged, and
‘Fox remanded to"the custody of the chief of police of Oakland.

In re Kive.

i (Ciroutt’ Court, M, D. Tepnessee. July 2, 1802,)
L m%uhn:!(}q?rgm%rﬁsu mvlsgumtzvgnmr .1't . ht‘,‘ d otis ﬁ thor of
€ writ. l 8 corpus, though a writ of ri -does.not issue as a matter o
coursfe?‘aﬁdq ﬂmﬁ ev. Bt 's’“’;55,-\§§'may Bo refus%d if, upon thé showing made by
- the :petitivm; it: appears: that: the petitioner, if brought into court, would be re-

manded.
2, SAME—JURISDIOTION—ERRORS, ) )
- A writ-of, inbeas conpus garingt be: used ‘as & substitite. for a writ of error, for
.the purpose of rpviewin%lauegpd errors, either of fact oy law, occurring at a crim-
inal trial, biit, being in the nature of a, collateral attack upon the judgment, islim-
out jurisdiction, or has

ited to ithe inquiry whether. the trial court has acted’ wit,
exceeded its jurisdiction, so as'to render the sentence void.
-8 S%wsu';m;:nn £xn;c%&£odms; R " ¢ hab E o rel : 'ﬁ
_ -On application to a federal egurt for a. writ o 618 ¢oTpUs, to release a prisoner

. convicted of crime by astate coyrt, the judge has a disc;'eta}f)pg8 whether the prisoner
shall’ ‘be’ put 't6 his writ of error td the highest state go‘u‘rt, or'whether the court
will proceed to summniarily determitie whether he is restrained of his liberty in vio-
lation of the constitution of the'United States.. . = ..r .. .. oo : L

4. BAME—GRQOUNDS OF REVIEW—DISQUALIFICATION OF JURORS.

.+ & federal mircnit court hasino jurisdietion to review on habeas corpus & judg-

; ment of go(x{)vf,cbiqn' by a state court in a criminal case, upop the ground that one of
‘the jurors, beforé the trial, had expressed the opidion that the prisonér was guilty,

-~ or'that penfiing the trial a juror had privately conversed with other persons about
the case, sich matters being exclugively within the jurisdiction of the trial aud ap-
-pellate ‘courts of the state, ‘ o . .

8. Samr—MigCoON¥DUCT OF JURY," oo ’ RIS :

; ;5; a murder trial in a sta;.e.-con{]t the fact that the jury, while having the case
under consideration, went in a body to an adjoining state, and visited various
places: there, did not 'terminate their official charactér, or dissolve their relation to
the epurt,.go as:to'deprive them of. jurjsdiction to:determine the case, and, if their
action constitated misconduct, it was a_matter requiring explanation to the trial

- -court, and'afforded no ground Tor interfbrence by a fedéral court by writ of habeas
COTPUS.; ;-1 L R DA U P : .

6. SaMpB-rHEARING AT C-mum:gs—?rrm,,; . Co L
‘ o appeal lies from an order of thécirchit judge refusing to issue a writof aubéas
.. corpus after hearing at chambers:  Carper v. Fitzgeraid, ¥ Sup. Ct. Rep. 825, 121

. U. 8. 87, followed, o e ‘ Lo .
7. CoNsTITUTIONAL LAW—LIMITATION ON. FEDERAL PoweErR—SrEEDY TRIAL, ETO.

©©  The -provision of the federal coustitution that “in'all criminal prosedations the
‘accused shall gnjoy the right o a speedy end public trial by & jury of the state and
.distriot wherein the crime shall have been cotmitted, ? ete., qualifies the judicial
©  powers granted to the Unitéd States; and has no application to the powets exer-

;. ocised by thestates. . -, .. .. .. T o

 AtChiritbers,' = Applichtidt in behalf of H; Clay King for a writ
of habeas corpus. -Deniéd‘."""""‘"" e e
1 Petitioner's motion for an gppﬂea.i was dinalloWed on the! gronhd- that the proceed-
?}thsR wer‘e8 2a5§ chambers, upon the authority of Carper v. Fitzgerald, 121U, 8. 87, 7 8up.
. Rep. 826. : R . R SRR



