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1. CusroMs (DuTIEs-—AOTIONS. T0 RECOVER EX0ESs—INSTRUCTIONS—METAL BUTTONS.
Plaintiffs having impgrged certain buttons composed partly of brass and partly
of tin, the collactor imposed a duty of 45 pér cent. ad valorem under the residuary
clavs® of the nmietal schedule (C) of the tariff act of 1883, . Plaintiffs sued for an al-
. Jeged oxcess, claiming that the byttous were dutiable under the clause of Schedule
"N:'which places a duty of 25 per cent. on buttons not specially enumerated, not in-
cluding brass, gilt, or silk buttons. Plaintiffs introduced evidence tending to show
that “brass buttons” had a commercial meaning, which ingluded most, but not all,
buttons'made of brass that certain buttons made of brass, but' gilded, were known
‘a8 “gilt: bittons;” and. that. the buttons imported by plaintiffs were known as
“fancy metal buttons. ®, Defendant gave evidence tending to show that there was
nd difference between the trade meaning and the popular meaning of “brass but-
tons. " - Held, that the court properly charged that, if the buttons in question were
not brass buttons, according to the trade meaning, a verdict should be returned for
plaintiffs; othérwise for deéfendant. ' - :
. 8aME—EvVIpENOE—HARMLESS RROR. -

Defendgdnt baving introduced witnesses who testified that the term “brass but-
tons” had no different meaning in trade than in common parlance, the court per-
mitted them' on cross-éxamination to be asked what they understbod the term to

. -mean in common parlance, - Each answered that it meant buttons composed prin-
cipally of brass. Held that, while the definition of terms having no special mean-
ing is” & matter of law, this testimony was hdrmless, because the definition given

: by the witnesses was frecisely that which the court would have given, and also
‘becanse the jury were instructed to return a verdict for defendant unless the im-
portations wefe not brass buttons according to the commercial meaning of the
term. - vl : ' G,

f

Error to the Circuit Court of the United States for the Southern Dis-
triet of New.York. : o C

Action.by Louis Ullman and others against Joel B. Erhardt, as col-
lector of the: port of Mew York, to recover duties paid under protest.
Verdict and judgment for plaintiffs, = Defendant brings error. Af-
firmed. = .. L Do , :

Edward Mitchell, U, 8. Atty., and- Charles Duane Baker, Asst. U. 8.
Atty., for plaintiff in error... , :

Wm. Wickham Smith, for defendant in error.

Before WaLLAcE and Sareman, Circuit Judges.

WaLnacg, Circuit Judge. This is a writ of error by the defendant
in the court below to review a judgment of the circuit court for the
plaintiffs, entered upon the verdict of a jury. The action was brought
to recover duties alleged to have been illegally exacted by the defendant
as collector of the port of New York upon importations of merchandise
by the plaintiffs in 1888, consisting of metal buttons, composed partly
of brass and partly of tin. The collector assessed a duty upon the mer-
chandise as manufactures of metal under the clause of Schedule C of
the tariff act of March 3, 1883, which reads as follows:

“Manufactures, articles, or wares not specially enumerated or provided for
in this act, composed wholly or in part of iron, steel, copper, lead, nickel,
pewter, tin, zine, gold, silver, platinum, or any other metal, and whether
partly or wholly manufactured, 45 per centum ad valorem.”
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“‘The plaintiffd recovered upon the theory that the duty should have
been assessed ‘inder the clause of Schedule N of the same act, whxcb
reads as follows:

“Buttons and Button molds, not specially enumerated or provided for in

this act, ‘not mcludmg brass, gilt, or silk buttons, 25 per centum ed va-
lorem.”

Evidence was given for the. plaintiffs upon the trial tending to show
that at and prior to the time of the passage of the act brass buttons
‘were a well-known article of trade and commerce in this country ;. that
the term “brass buttons,” as commercially used, covered many kinds
of buttons made of brass, but not all kinds ; that there were buttons
‘made of brass, but gilded, and these were commerma]ly known as “gilt
buttons ;* ‘and that buttons like those imported by the plaintiffs were
known to the trade as “fancy metal buttons,” and not as “brass but-
tons.” The defendant gave evidence tending to show that prior to and
at the time of the passage of the act there was no distinction between
the trade meaning of the term and its meaning in common acceptation.
The trial judge 1nstructed the jury, in substance, that if they found that
the importations in suit were not brass buttons, according to'the mean-
ing of that term as it was understood in trade and commerce in this
country at the time of the passage of the tariff act, the plaintiffs were
entitled to a verdict; otherwise the defendant should have a verdict.

' Inasmuch as it was not claimed that the importations were gilt but-
tons or silk buttons, but were buttons of which thé material was tin and
‘brass, the plaintiffs were entitled to recover, unless the importations
should have been classifiéd as brass buttons, and, as such, not included
in the general enumeratlon of Schedule N, If, at the time the act was
‘assed; there Were no articles commercially designated as “brass. but-
tons” by dealers in this country, then, doubtless, all buttons made of
brass, or of brass as a component materlal of principal value, would fall
‘within the class not included in the enumeration of Schedule N.
But if there were such articles, it must be presumed that congress re-
‘ferred to them, because in construing statutes imposing duties upon
imported articles it is only when a given article is found not to have
had a commiercial designation at the time of the enactment that resort
is to be had to other deﬁnmon «One_ of the more recent cases in which
this familiar rule of construction is reiterated is Robertson v. Salomon,
130 U. 8. 412, 9 Sup. Ct. Rep. 559, in which the court used this lan-
guage: - -

“The commséteial designation, as we have frequently decided, is the first
and most important designation to be ascertained in settling the meaning
and apphcatlon of the tariff laws. * * % But if the commercial designa-

tion fails to give an article its proper place in the classification of the law,
then resort must necessarily be had to the common designation.” ‘

It is said in the still more recent case of Twine Co. v. Worthmgton, 141

U. S. 468, 12 Sup. Ct. Rep. 55:

" “In fixing the classification of goods for the payment of duties the name or
designation of t.lxe goods is to be understood in its known commercial sense,
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and their-denomination in the maiket will control their: classification with-
out regard_ to their scientific designation, the material of which they may be
made, or the use to which they may be applied.” .

The trial judge submitted to.the jury the only questions of fact which
were in the case. The only legitimate bearing of the evidence intro-
duced by the defendant was its tendency to show that the importations
had no commercial designation, If there was no commercial designa-
tion, the plaintiffs had no case; and this was the issue distinctly left
{o the jury by the instructions of the judge. It was clearly correct to
receive testimony in behalf of the plaintiffs as to the meaning of the term
“brass buttons” in trade and.commerce, and it would have been error
to instruct the jury, as requested, in effect, by the defendant, to ignore
that testimony. - There is therefore no merit in the assignment of error
respecting the instructions given and refused by the trial judge.
. The remaining assignments of error relate to the reception of testi-
mony. . The defendant introduced witnesses who testified that the term
“brass buttons” did not have any different meaning in trade and com-
merce than it bad in common parlance. Thereupon the witnesses were
permitted, on cross-examination, under objection and exception by the
. defendant, to state what they understood the term to mean in common
parlance. . Each of them testified that he understood it to mean but-
tons made principally of brass. Although these statements were not
of any value except as affording a test of the intelligence of the wit-
nesses, because the definition of terms having no special meaning is a
matter of law, they were innocuous, both because the definition of the
witnesses was precisely that which the court would have given to the
jury, and also because the jury were instructed that the defendant was
entitled to a verdict unless the importations were not brass buttons ac-
cording to the commercial meaning of the term.

The judgment is affirmed.

UnireDp STaTES 9. FIrTEEN BARRELS oF DISTILLED SPIRITS,

(District Court, D. Kentucky. April 12, 1802.)

CusroMs Durigs—FaLse ENTRIBS—INFORMATION OF FORFEITURE.

‘Where an information of forfeiture of certain spirits, on the ground that they
were imported in violation of Rev. St. § 2564, charges, among other things, that
the said spirits were imported by means of an entry which was false, in that it
stated that the spirits were “ American whisky reimported in the same condition

. as when exported, ” it is good as to this specific allegation.
9. BaAME—INDEPINITENESS— W ORDS OF STATUTE.

An article is bad for indefiniteness which charges a violation of that section in
the general terms of the statnte as follows, namely: That said spirits were en-
tered by the owner, consignee, or-agent knowingly, “by means of the said invoics,
which was then a false invoice,-and by means then and there of a false certificate
of a consul, vice consul, or commercial agent; and by means of the said invoice,
which then and there did not contain a true statement of all the particulars therein
required by the statutes of the United States, and by means then and there of
other false and frauduient documents and papers, and by means of other false and
fraudulent practices and appliances. ” :



