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as complainant, representing the interest of Matilda Scott, should have
been granted in order that the ‘one proceeding should settle the rights
of all the parties.claiming under William J.. Wood. - -

The:decree appealed from: is.therefore reversed at the cost of appel-
lees, and the cause is remanded .to 'the .circuit court, with instructions
to permit William G. Scott, as representative of Matilda Scott, deceased,
to become a ‘cocomplainant in the bill, and to require Richard J. Doyle
to .be made a defendant to the proceedings, in order that any right or
claim be may hold to the property in dispute may be settled by the
final decree herein; and when these steps have been completed a decree
shall be entered ¢anceling the deeds and powers of attorney executed by
Margaret Billings, James Q. Wood, and Charles  E. Wood to David
Robertson, James H. Devereux, or other parties, purporting to convey
their interests in the mining property in the bill described, and which
are set forth in the bill herein filed, said decree to declare and establish
the right. and. title of the widow and children of William J. Wood to the
one third of gaid Emma mining property as against the defendants
Jerome B. Wheeler and the Aspen Mining & Smelting Company, and
to direct a proper accounting between: the parties upon the basis of the
rights thus decreed. T !

' WENHAM v. SWITZER,
(Ctreult Court, D. Montana. June 27, 1892.)

PRINCIPAL AND AGENT—EXOEEDING AUTHORITY—RATIFICATION,

Plaintiff authorized defendant to purchase for him a half interest in a minin
claim for $1,500, and sent $500 to be used as a first payment. Defendant purchase
the whole miné for $4,000, and took a deed in his own name. He then wrote plain-
tiff, explaining what he had done, and saying he would make'a deed for one half
on receipt of $1,500 more. Plaintiff answered, accepting the offer, and asked for a
more specific description of the property, but sent no more money. Defendant
testified that he never received this letter, but that he wrote another letter, stat-
ing that the money must be paid within & certain time. Plaintiff said he never
received this letter. He waited 10 months, and then sent $1,000 instead of $1,500,

. asking defendant to state the balance due. Held, that defendant, as plaintiff’s
agent, had ‘éxcéeded his power in the purchase, and his action was not binding
without ratification; that the letter .0f acceptance, without sending money, was

i - not a sufficient ratification, even if received; and that the delay of 10 months was
unreasondble, and defendant had a right to repudiate the agency, and hold the
mine as his own.

In Equity. Suit by A. A. Wenham against William S. Switzer.
Bill dismissed. For report of decision on motion to strike depositions
from the files, see 48 Fed. Rep. 612. :

Word, Smith & Word, for complainant,

A. H. Nelson, for defendant.

Knowwrges, District Judge. Plaintiff in his bill of complaint charges
that he and defendant entered into a contract by the terms and condi-
tions of which it was agreed that plaintiff and defendant were to. pur-
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chase/the Burner lode 'claim, ‘situdte in Summit Valley Mining District,
Silver Bow county, Mont.; that the defendant had the sole manage-
ment of the negotiations for the purchase of said property;-that it was
sgreed that the same .should be purchased for their joint benefit, and
each was to have an undivided half interest in the property; that de-
fendant represented that said property would cost about $3,000, and
that:the one-half interest - which plaintiff would receive would cost about
$1,500, the exact sum said property would cost not then being known;
that plaintiff first advanced to defendant, on ‘account of said purchase,
the sum of §500, which was so received by defendant, and subse-
quently the sum of $1,000; that, instead of purchasing said ‘property
for the joint benefit of plaintiff, the defendant purchaséd said property
in his own name; that he represented to plaintiff that he paid there-
for the sum of $4,000; that plaintiff tendered to said defendant the
balande of said purchase price, namely, $500, with interest up to the
date of tender, and at.the same time presented to defendant a deed ‘to
be signed by him to the one half of said Burner lode, and demanded
of him to deed the same to plaintiff, which he refused to do. The de-
fendant denies in his answer the alleged contract to purchase said lode
for the joint benefit of himself and defendant. He-admits that he re-
ceived the $500 and the $1,000 from plaintiff, but denies that he re-
ceived the same on account of the purchase of the Burner lode, or used
either of said sums in that purchase. The negotiations for the pur-
chase of an interest in said Burner lode were carried on by letter. All
of these letters, except three, are ‘before me, and the contents of the
missing letters were testified to on the trial before the court. Plaintiff,
it appears, is a citizen of Cleveland, Ohio, and the defendant of Butte
City, Mont. ,

Upon an examination of these letters, I find the facts to be that on
October 2,1887, defendant owned a one-half interest in the said Bur-
uer lode.- “On that date he wrote to plaintiff that he thought the other
one half could be bought for $1,500, and if plaintiff had a friend who de-
sired this orne half of it to let him know; that the claim was a good
one; and that he had bought and paid about $2,000 for the other half.
It appears from the evidence of plaintiff that he wrote to defendant, in
answer to his. letter of October 2, 1887, making some inquiry about
the claim defendant had mentioned. On March 7, 1888, defendant
wrote to plaintiff:

, “I thmk you will do well to secure the interest I spoke of, joining the Alta
claim.”

From the: ev1dence 1t suﬁicwntly appears that this referred to the prop-
erty in dispute.

On March 15, 1888, plaintiff wrote to defendant:

“Now, about the claim adjoining the Alta, I want to go in with you.
Could the interest be bought for $1,000.007"
~ On April 5, 1888, plaintiff wrote to defendant:

“Hc)w ‘about the claim- adjoining the Alta claim? Can you secure Lue one
half you Spoke of? Let me hear from you as soon as practicable.”
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On the 18th of April, 1888, defendant wrote to plaintiff:

" “In relation to the interest mearest the Alta, it can’t be had for less than
about $1,500.00, if it can be bought at any price, but I shall know in about
twenty days, and I will write you as soon as I can get to know what I can
let you have it for. He may get excited, and ask more.”

In the same letter he says:

“One thing more: If you conclude to take the interest, you had better
send $1,500.00 to the First National Bank of Butte, as if you wait it may
slip into other hands. I am good for all you send me.”

On April 23, 1888, plaintiff wrote to defendant:

“Yours of the 13th at hand, and contents noted. According to your
wishes, I inclose you $500.00, payable to your order. This is a New York
draft, and is as good as gold at the First National Bank in your -city; in
fact, the banks prefer drafts to currency. Now, if you go quietly to work,
and not let the party who wants to sell get excited, when he agrees to sell
give him the $500.00 to bind the bargain, and you can telegraph me for the
other $1,000.00, which I will send immediately upon receipt of notice; and,
if you can’t buy all of his interest, buy half of it.”

In answer to this the defendant wrote plaintiff:

“My DEAR Sir: Yours of the 23d, 1888, i1s received, with one check of
$500.00, on the First National Bank of Cleveland, Ohio. The mining lode
claim is known as the Ontario or Burner lode mining claim. Soon as I can
hear from the party, the matter will be concluded. The money is in bank.”

On June 4th following plaintiff wrote defendant a letter about loan-
ing the money to one C. C. Frost, and he would replace it, but the
money was not o disposed of.

On June 5, 1888, defendant wrote plaintiff:

“In relation to the Burner mining property, I have got it all, and paid for
it, and surveyed it for a patent. But am doing one hundred dollars’ worth
of work, so as to have over $600.00 worth of work, which will be necessary
improvement. I am sure of two veins inthe ground. But it cost more than
$1,500.00. It all cost me about $4,000.00, all told. But I was determined
to have it, if it cost more. It will pay to hold when patented. Property is
rising in Park canon. Under the circumstances, I had to take a deed in my
own name, and, of course, had to pay for it on delivery of the deed, and
came near losing it at that; others would have taken it at higher figures,
Now, friend A. A. Wenham, send me $1,500.00, and I will make you a deed
of one undivided halif of the entire Burner property, free of all work except-
ing the $100, which I am now doing, which will be over $600.00, sufficient
to get the patent. Then you will have to stand one half of the expenses of
the patent, which only is the regular prices in this district and territory, As
I have received $500.00 of you, so the balance, $1,500.00, will make the pur-
chase money of your part $2,000.00. I will [write] you more in detail next
letter.”

Plaintiff in his evidence testifies that he wrote a letter in answer to
this, accepting defendant’s offer, and asking for a more specific descrip-
tion of the property. Defendant denies that he ever received this let-
ter. Defendant in his evidence says that soon after he wrote to plain-
tiff, on June 5, 1888, he wrote him another letter, telling him he must
pay the money to him (the defendant) within a certain time, Plaintiff
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denies that he ‘ever:.received,this letter. On April 6, 1889, plamtlﬁ'
wrote .defendant.asking, for a, plat, speclﬁcatlons, and drawmgs, and in-
closed: him a.New York draft for $1,000, asking him for' amount of bal-
ance due'him. On May 30, 1889 defendant wrote plaintiff: :

“Mr. A. A. Wenham: Your riote ot April 6th, 1889, containing onet
check of one thousand [dollars,] I deposited in the First National Bank for
safekeeping until you call for 1t. Also your ﬁve hundred [dol]ar] check is
in bank subject’ to your order.” =~ .

Then there is an offer to’ mvest this money in Momtor stock. Then:
this follows: e S
‘ "‘1' caﬁ’t‘. make you any deed to or:in the Burner ground." e

It Wlll be. seen, from.a readmg of the. extxacts, that the transaction
between plaintiff and defendant, as set forth in the bill, is- not correct..
These extracts were taken. from letters which treat prmmpally of other.
matters, mOStly abotit ‘the tunnel on the Monitor lode.” The under-
standing Was that defehdant should act as the agent for plaintiff in pur-
chasing the one half of thie Burner lode. This was & 'voluntary under-
taking, and it does notappear that plaintiff was to pay anything or defend-
dntito ask- anything. for this-service. It was not an agreement by which
plaintlﬁ‘ and defendant were jointly to: purchase the Burner lode, or that
it eﬁy sense the agreement wag for a‘joint transaction. There is enough
to ‘show, perhaps, that plamtxﬁ' did authorize defendant to purchase
as one-half interest -in: that. Jode for $1,500, but not for any more.
When defendant infotmed plaintiff that he had better send him the
$1,500 with which to purchase the claim,: plaintiff sends him $500 in
a draft on a bank in which ‘he’ seems to be be connected, and informs
bim ithat-he: will: send ; the remaining $1,000. when the purchase .is
made.  In this there is no authority to purchase this interest in the
Burner lodé for any amount to ‘exceed $1,500. Defendant could not
bind plaintiff by any purchase of that lode which involved an expend-
iture of any sum fo éxceed that amount. An agent must pursue
bis authority strictly,, and if he exceeds it, he makes himself person-
ally liable. :As far.as plalnuﬂ' is, ccmcerned ‘he was not bound by any
purchase of that property for $2,000.. . When defendant informed plain-
tiff that ‘he had paid about $2, 000 for the one half of .the Burner lode,
and had 'taken the déed in his ' own narmeé; and' that he would deed to
him the same on the payment to Him'(the defendant) of the $2,000 he
had expended, plaintiff testlhed ‘that he wrote to defendant telhng him
he would take the property, but asking also for, plats and specific de-
scriptions thereof. ' Undoubtedly plaintiff had- a right to ratify this act
of his agent, but was the simple notification that he would take the
property, a sufficient ratification of that act? I, think not. He says
he waited: 10. months, expecting these specifications and plats.  What
for? :To: see whether, he would accept the proposition of defendant?
It looks: very much as if that might have been the motive. He says
he accepted the. ‘proposition without receiving them. Why he should
have waited 10 qmonths, before. sending any. money on thls acceptea
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proposition is not very well explained. At the end of 10 months plain-
tiff does not send to defendant the $1,600, which would be the baldance
of the purchase price of the property, but only $1,000, and asks defend-
ant to figure-up the balance. Plaintiff testifies that he expected the
representation, work and expenses for procuring a patent to-be included
in this balance. This was not the proposition of defendant. The propo-
sition was that plaintiff was to pay $2,000, and was to have a deed for
the one half of the Burner.lode. This was plain enough. There was
no figuring to 'be done' on the balance. - It was plainly stated by de-
fendant in his letter to him what amount plaintiff was to pay as a bal-
ance before receiving a deed. As defendant had undertaken to act as
an agent for plaintiff, he was required_to be loyal to his trust, and not
act for himself. But I do not think he was required to wait indefinitely
to see whether plaintiff would ratify his action in paying $2,000 for
the property. Plaintiff should have ratified the action of defendant
within a reasonable time. Defendant says he wrote to plaintiff* he
must do this within 30 days. Plaintiff testified that he received no
such letter, and the evidence of defendant on this point is not as clear
as it might be. But whether he wrote such a letter or not, it appears
to me the delay of about 10 montbs in ratifying ‘the action of de-
fendant by plaintiff, as he should have done by paying to defendant
the money he had expended, was unreasonable, and that defendant had
the right to maintain that plaintiff had left him to shoulder the re-
sponsibility he bad assumed, and to treat the purchase as his own.
There is no pretense but thdt defendant paid the full amount of $2,000
for the property. ' '

Although it might be held that the position claimed on the trial of
the cause is only an immaterial variation from the case presented in the
bill, still I do not think plaintiff is entitled to recover, even upon this
assumed position. The order of the court is that the bill be dismissed,
and defendant have judgment for his costs.

Dunn et al. v. BArNoM ef al,

(Circuit Court of Appeals, Bighth Circuit. July 19, 1892.)
No. 105,

1. PuBL1o LANDS—MILIPARY LAND WARRANT—LOCATION ON SomOOL LANDS.

The location of a military warrant upon land which has already been reserved by
act of congress for school purposes is void, and neither the locator nor his grantees
can acquire any legal or equitable rights thereunder to the land.

2. BaME—EFrrECcT OF CURATIVE ACT.

Act July 27, 1854, required the reinstatement of an euntry by one P. under a mili-
tary warrant of certain:land, theretofore canceled by the commissioner of the
general land office, “so that the title to said lands may inure to the benefit of his
grantees as far as he may have granted the saine, ® provided that the money paid
therefor, if withdrawn, should again:be paid, and that a patent should thereupon
issue to him.” Held, that on the subsequent payment by P., and the issuance of a



