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Unton Pac. Ry. Co. et al. v. Cuicaco, R. I. & P. Ry. Co.
Union Pac. Ry. Co. v. Cricaco, M. & Sr. P. Ry. Co.

(Circuit Court of Appeals, Eighth Circutt. July 19, 1892.)
No. 16.

1. RarLroAD CoMPANIES—CONTRACT—ULTRA VIRES—JOINT USE OF BRIDGE AND TER-
MINALS.

The general rule that a railroad company must itself exercise its powers and per-
form its public duties does not render ultra vires a contract by the Union Pacific
Company, whereby, for 999 years, it let another company into the joint use and oc-
cupancy of its bridge across the Missouri river, and of its terminal facilities at
Omaha, together with about seven miles of its track, when such joint use does not
interfere with the present or prospective use thereof by the lessor, or with the dis-
charge of the duties it owes to the government under the provisions of its charter.
47 Fed. Rep. 15, affirmed, .

2. Same—~ReauraTiONs FOR JOoINT Usp—UNioN PaciFic COMPANY--DUTIES TO Gov-
ERNMENT. : :

A provision in the contract that schedules of rules for the movement of engines:
and trains shall be made, which will agcord equal rights and privileges to the trains
of the same class belonging to each party, and, if not agreed upon, shall be fixed by
referees, does not disable the Union Pacific Company from exercising any powers
necessary to the discharge of its public duties, especially as it expressly reserves
to itself the absolute control, through its own superintendent, of the operation of
every train that enters upon these tracks.

8. SaME--CHARTER PowERs—PuBLIC PoLiCY. .
Act Feb. 24,1871, (16 St. at Large, p. 430,) “for the more perfect connection of any
railroads that are or shall be constructed to the Missonri river,” authorizes the
.Union Pacific Company, in constructing its bridge at Omaha, to issue bonds there-
on, and declares that “for the use and protection of said bridge and property” the
company “shall be empowered, governed, and limited” by the act of July 25, 1866,
(14 St. at Large, p. 244.) . The latter act authorizes the building of a bridge across the
Mississippt at Quincy, Ill., and declares that “all trains of all roads terminating at
said river, at or opposite said point, shall be allowed to cross said bridge” for a
reasonable eompensation to its owners. Various other acts of congress authorizing
the construection of bridges contain similar provisions for joint use. Held that, in
view of the general policy thus evinced to promote continuous lines of transporta-
tion and to.foster competition, the Union Pacific Company was fairly empowered
to make the contract in question, especially as one main purpose thereof was to
furnish a connecting link between the parts of a road owned by the other company,
which would thus form a continuous line from Chicago to Denver.
4, SAME—EXEGUTION OF CONTRACT—RATIFICATION BY DIRECTORS AND STOCKHOLDERS.

The charter of the Union Pacific Railroad Company (12 St. at Large, p. 489) de-
clares (section 1) that “the stockholders shall constitute the body politic and cor-
ﬁorate. » and provides that at any regular meeting called forthat purpose they shall

ave power to make by-laws tonching “all matters whatsoever which may apper-
tain to the concerns of said company.” In pursuance of this authority, the stock-
holders passed a by-law giving the board of directors the “whole charge and man-
agement of the property, ” and authorized it to delegate to the executive committee
power to do any acts which the board itself might do. The board thereafter au-
thorized the executive committee to exercise all the powers of the board when the
board was not in session. Held, that the executive committee had full authority
to execute a contract letting another railroad into the joint use of the company’s
bridge across the Missouri, and its terminals at Omaha; and such contract, having
been approved by the stockholders at a regular meeting, was binding on the com-
pany, even though never ratifled by a formal resolution of the board of directors;
and it is immaterial that 5 of the 20 directors are appointed by the government, and
not by the stockholders. 47 Fed. Rep, 15, afflrmed.

5. 8AME —ESTOPPEL—PARTIAL PERFORMANCE. i

The fact that this contract was within the corporate powers of the Union Pacific
Company, -and was executed with all proper formalities and delivered to the other
company, together with a formial resolution of approval by the stockholders, con-
stituted prima facie evidence that it was executed with lawful authority; and
after carrying it out for seven months, and receiving the stipulated monthly rent-
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als, and after the other company had made large expenditures on the faith thereof,
the Union Pacific Company was estopped to deny its validity, because it was never
formally approved by the Board of directors, or becauss the calls for the. meetings
of the executive committee and of the stockholders, respéctively, at which the con-
t{act was approved, gave no notice that this business would come up for considera-
om. oL T S - . . L
8. BAME—CONTRACT FOX 999 YEARS—EFFECT OF EXPIRATION OF CHARTER.

The fact that the contract was for 999 years, while the charter of the plaintift
company would expire in about 40:years, did not render the contract void, espe-
cially as the charter contained & provision that it might be renewed from time to
time, and as the contract was expressly made binding upon the assigns and suo-
cessors of the parties. '

7. BaMEe—CoNSIDERATION—T0 WHOM PAID.
. Where otie rallroad company ownssubstantially all the stock and bonds of another
railroad company, a lease of the latter’s line for rent to be paid to the former com-
" ‘pany’is'not void for want of consideration, since the rent goes to the real owner.
' 47 'Fed: Rep. 15, afirmed.
8. BAME—~SPECIFI0 PERFORMANOE—EVIDENOE—DISORETION OF TRIAL COURT.

1n a suit for s{.»eciﬂc performance of a contract, whereby defendant railroad com-
paty agreed to let plaintiff company into the joint use of its bridge across the Mis-
sburi river between the states of lowd and Nebraska, it was within the discretion
of the trial court to dexy a‘motion made at final argument, after the testimony had
been closed, to permit the introduction of evidence that plaintift had never complied

-with' the Nebraska statutes prescribing the conditions on which it was entitled to
euter the state, and that, therefore, the contract was not mutually enforceable.
9. BaME—Brrormo PerroiMAROR. S .
“The specific performance of & contract, whereby one railroad lets another into the
olnt use of its bridge ahd terminals, will not be refused because the acts to be per-
formed are numeérous and comnplicated, and are to extend through a long term of
ears, ' Jiy vi'City of St. Lowis, 188 U. 8. 1, 11 Sup. Ct. Rep. 248, followed. 47 Fed.
: 18, affirmed.. 4o '
10. BaME~PROVISION FOR ARBITRATION.

The general rule that an agreement to submit a controversy to arbitration cannot .
be specifically enforced wiil not prevent the eénforcement of the coniract between
the two companies; it appearing that the stipulation to submit to referees is not of

" the essénce bf the agreement, but relates merely to differences that may arise re-
pecting the minor details of its execution.’ S
11. SAME—ADEQUACY OF CONBIDERATION,

“The bontract having been-entered into, on the part of the Union Pacific Company,
by men of long experienice in railroad affairs, who had the best means of iufor-
ma! lopk"'ré‘ arding the subjoct-matter, at rentals named by them, acting in good
fadth, dnd %ﬁt; ths purpose of preventing the construction of a rival bridge then in
" -eountemplation, bg the plaintiff ahd' another ‘company, and the-plaintiff company
.baving expended over $1,000,000 in the c¢onstruction of a connecting line, specific
performancs of the contract, will not be refused on the ground of an alleged in-

adequacy of consideratiofi. 47 Fed. Rep. 15, afirmed. :

Nebrugka. Affirmed. . L

Statement by Saxsorw; Circuit Judge: e

These were suits brought by the appellees in the district court of Doug-
las county, Nebraska, in January, 1891, to compel the specific perform-
ance of {wo contracts, dated May 1, 1890. Thesuits were immediately re-
moved on petition of appellants to the United States circuit court for
the district of Nebraska, where they were heard by Mr. Justice BREWER,
and decrees enitered: for appellees; from which these appeuls are taken.

To one ‘of these contracts the Union Pacific Railway Company, the
Omahs & Républican Valley Railway Company, and the Salina & South-
western Railway Company are parties on one side, and the Chicago, Rock
Island & Pacific Railway Company.and the.Chicago, Kansas & Nebraska
Railway Company, on the other, Thé other contract was between the
Union Pacific Railway: Company and the Chicago, Milwaukee & St. Paul
Railway Compatiy: -~ In’this statewrent; and in the opinion, the Union

Appeal from the ‘Circuit Court of the United States for the District of
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Pacific Railway Company is.called the “Pacific Company;” the Omaha &
Republican Valley Railway Company, the “Republican Valley Company ;”
the Salina & Southwestern Railwiy Company, the “Salina Company;?” the
Chicago, Rock Island & Pacific Railway Company, the “ Rock Island Com-
pany;” the Chicago, Kansas & Nebraska Railway Company, the “Kansas
Company;” and the Chlcago Milwaukee & St. Paul Raflway Company,
the “St. Paul Company.” The Pacific Company owned nearly -all the
stock and bonds, elected the directors, and built, controlled, and operated
the railroads of the Republican Valley and Salina Compames, and the
Rock Island Company operated the roads of the Kansas Company under
a leage for 999 years; so that in reality the Pacific Company and the
Rock Island Company were the only parties in interest in the Rock
Island Company’s contract.

The negotiations that led to these contracts commenced about the
1st of March, 1890, and the contracts were formulated and signed by
the various oﬁicers of the corporations before the middle of May in
that year. The Pacific Company at this time controlled and operated
more than 5,000 miles of railroads; among others, a main line extend-
ing from - Councﬂ Bluffs, Towa, by way of Omaha and Valley Station,
Neb., to Ogdén, in Utah t.emtory, a distance of about 1,100 miles; a
mam line from Kansas City, Mo., by way of Topeka and Sahna, Kan
to Denver, Colo.; the Republican Valley Railroad, extendmg from Val-
ley Station, Neb., by way of Lincoln and Beatrlce in that state, to
Manhattan, Kan.; "thie Salina Company’s railroad, extendmg from Sa-
lina to McPherson in Kansas; a railroad extendmg from Hutchinson,
Kan., to the sotthern border of that state; and other auxiliary roads.
The Rock Island Company owned and operated a line of railway ex-
tending from Chicago, by way of Davenport to Council Blafs, Iowa,
and from Davenport to St. Joseph, Mo.  As the owner of the latter
line, and lessee of the railroads of the Kansas Company and other cor-
porations, it controlled and operated ‘a through line of railway from
Chicago, by way of Davenport, Iowa, St. Joseph, Mo., and Beatrice,
Neb., to Colorado Springs and Denver, Colo.; a line from. 8t. Joseph,
Mo., by way ‘of Horton, Topeka, and Hutchinson, to Liberal,” Kan.;
and such other lines that'it controlled and operated in the aggregate,
more than 3,000 miles of railway. The St. Paul Company was operat-
ing more than 6,000 miles. of railtoad, and one of its lines extended
from Chwago to Councll Bluffs, Iowa.

Early:in 1890 the Rock Island Company determined to connect its
line from' Chicago to Council Bluffs with its more southerly lirie to Col-
orado Sprinigs by constructing a bridge across the Missouri river at Coun-
cil Bluffs, and a failroad from its terminus in that state, by way of
Omaha, South Omaha, and Lingoln to Beatrice, Neb., thereby shorten-
ing its line from Chicago to Denver and Colorado Springs and ‘the St.
Paul Company joined in the undertaking in order to extend its liné from
‘Chieago to Council Bluffs on to Omaha and South Omaha. To accom-
plish this purpose, these companies caused a corporation, with the nec-
essary powers, to be created, obtained for it by act of congress.the nec-
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essary franchise to build and operate the bridge, made the preliminary
surveys and. estimates, showing the probable cost of construction to be
about $2,500,000, and were proceeding to raise the necessary funds
when the Pacific Comnpany requested them to suspend operations, and
proposed. to make a trackage arrangement with them by which they
could use the bridge and certain tracks of the Pacific Company between
Courcil Bluffs:and South Omaha for their terminal facilities in Omaha
and South. Omaha, and to complete the continuous line desired by the
Rock Island. Company. - By direction of the presidentand at least two of
the directors.of the Pacific Company, its chief of construction and two
of its directors requested and obtained a meeting with the presidents of
the ‘Rock ;Island and the St. Paul Companies, and there agreed with
them upon the terms of the contracts in question. From memoranda
there made, by the chief of construction of the Pacific Company, the
contracts were subsequently drawn.. They were examined and approved
by the general solicitor of the Pacific Company at Omaha, The execu-
tive committes of the board. of directors of that company had a meeting
on April 22, 1890, at which six of the seven members of that commit-
1ee were-present, considered and unammously voted to approve of the
contracts and: authorize the presulent. to execute them; but the custom
of the secretary had been not to specify in the calls of the meetings of
this commitiee the subjects to be considered thereat, and the call of this
meeting did not state that the subject-matter of these contracts would be
there considered. . At.the annual meetmg of the stockholders of this
company:held on the 30th day of April, 1890, at which more than two
thirds-of the stock was represented, these contracts and the action of the
executive .committee thereon were consulered and resolutions unani-
mously passed apprqving .and ratifying the contracts and the action of
the committee authorizing their execution; but the call of this annual
meeting did not state that the subject-matter of these contracts would be
considered thereat, but stated that certam other subjects were to be con-
sidered, and that the, meeting was “for the choice of directors for the
coming year, and the transaction of any other business which may le-
gally come before the meeting.” The resolution approving the contract
with the Rock Island Company read as follows: ‘

“Resolved, that the agreement betWeen the Union Pacific Railway Company,
the Omaha and Republican Valley RaiIWay Company, the Salina and South-
western Railway Company, and the Chicago, Rock Island and Pacific:Railway
Company, and the Chicago,’ Kansas' & ‘Nebraska Railway Company, dated
May 1, 1890, (a copy of which' is herewith subuwitted, )grantmg to the two
last-named corapanies trackage rights over this company’s lines from Coun-
cil Bluifs to Omaha, including the Omaha bridge, and the lines of this com-
pany’s Omaha and Republican Valley branch, from Lincoln to Beatrice, Ne-
braska, and providing, further, for thé use by this company of the Chicago,

‘Kansas and Nebraska Railway Compary’s lines between McPherson and
South Hutchinson, Kansas, and the line from South Omaha to Lincoln, Ne-
braska, on the terms'thérein provided for; be and is hereby approved, and the
action of the execative committee in authorizing the execution thereof is
hereby ratified, approved, and conﬁ;rme}d,,'f, |
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The president of the Pacific Company signed and acknowledged the
contracts on behalf of that company, and the secretary attested them and
affixed the corporate seal thereto. The contracts so executed, with cop-
ies of the resolution of the meeting of the stockholders approving and
ratifying them, were immediately delivered to the Rock Island Company
and the St. Panl Company, and the Pacific Company immediately en-
tered upon the enjoyment of the portion of the contract beneficial to it-
self. ‘It is conceded that the board of directors and the body of the
stockholders of each corporation that is a party to these contracts, the
Pacific Company alone excepted, took proper action to authorize or rat-
ify the execution of the contracts of their respective corporations, and
that the formal execution of the contracts by all the parties to them was
sufficient. These contracts are long, and only those stipulations that
are material to the determination of the questions presented here will be
stated. The contract with the Rock Island Company provides that
“the Pacific Company hereby lets the Rock Island Company into the
full, equal, and joint possession and use of ite main and passing tracks
now located and established, or which may be hereafter located and es-
tablished, between the terminus of such tracks in the city of Council
Bluffs, in the state of Iowa, and a line drawn at a right angle across said
tracks within one and one half miles southerly from the present passen-
ger station of South Omaha, in the state of Nebraska, including the
bridge on which said tracks extend across the Missouri river, between
said cities of Council Bluffs and Omaha; connections with Union Depot
tracks in Omaha, the side or spur track leading from its main tracks to
the lower grade of the Pacific Company’s sidings and spur tracks in
Omaha, and such extension thereof as may be hereafter made; side
-tracks in Omaha on which to receive and deliver to the Rock Island
Company freight that may be handled through the warehouses or
switched by the Pacific Company; the connections with the Union
Stock Yards at South Omaha, and conveniently located grounds in South
Omaha, on which the Rock Island Company may construct, maintain,
and exclusively use a track or tracks three thousand (3,000) feet in
length for the storage of cars and other purposes, for the term of nine
hundred and ninety-nine (999) years, commencing on the first day of
May in the current year; for which possession and use the Rock Island
Company covenants to pay to the order of the gaid Pacific Company
monthly, during the continuance of said term, the sum of three thou-
sand seven hundred and fifty dollars;” and a certain proportion of the
cost of maintaining some of the tracks to be so used; and that the Pa-
citic Company lets the Rock Island Company into the full, joint, and
equal possession and use of its tracks, stations, and appurtenances along
the line of railway of the Republican Valley Company from a point
near the northern boundary of the city of Lincoln to the point where its
tracks connect with those of the Kansas Company at Beatrice, Neb., for
the same length of time, for which the Rock Island Company agrees to
pay the Pacific Company a certain rental computed on a percentage of
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theivalue of the main track, and a proportion of the cost of maintenance;
thak the: Rock Island Company lets the. Pacific. Company, intg, the full,
joint, and equal.posgession and use-of its trmks and stations along the‘
lines of the Kansas:Company. from . McPherson to Hutchinson, for the.
same, length of time.for a rental. to- be computed in the same way; that
the. Rock. Island: Gompany lets, Jeases, and demises to the Pacific Com-
pany; for a like; term; commencing:October 1, 1890, the. right to move,
and aperate over the tracks of the; rallway it proposes to, construct be-
tareen the cities, of South;Omaha, ,and Lincoln, in the state of Nebragka,
iis passenger. ,a:nd #reight trains, engines, and cars of .all classes, for a’
tenta): based  upon the mileage of the trains; that, each of .the parties to
the.contract; shall tgke such steps as.will be necessary to continue all the
stipplations of the contract ip force; that each contract of, lease shall at-
taclilta that portion of the railway; iep,sed during the corporate existence
of the gwner thewof, and all extensions of such exxstenoes by renewal or
otheuwige; and that the {contract shall bind the. partles thereto, thelr,
sticgessors; grantees, and a}qsslgns That “gchedules of rules and regula-,
tions : forithe movement.of, engines. and trains over the sevelal raxlways
hiexeby let.and - demised, ghall be made for each railway. hy the duly-au-
thorized officers of the Jessor and lessee company by which said railways
shall at the time be operated.. Such schedules shall, as nearly as may
be. practieable, accord equqhty of right, privilege, and. advantave to trains
of the snme class. operated, by.the lessor and lessee, ‘and to. trams of a su-
periot elass operated by either a- pveference over trains of an inferior class
operfited by, the other.;: All rulesand rogulatlons shall be reasonable and
Jjust to-both: lessor and Jessee, and shal] secure to neither any preference
or ‘discrimpination against the other. They shall be executed and all
trains moved under  the.immediate. direction of the superintendent or
other officer-of the lessor.gompany,. If the parties cannot agree upon
the adoption.of any schedule, rule, o.r regulamon, or as to the modifica-
tion of any one existing, either party may demand a decision of such con-
troversy. by referees, ag., hex;emaltur provided. The referces are hereby
invested with power to. prescrlbe schedules, rules, and regulations, and
to modify existing ones;. and, in case of willful disregard by either party
of the rights.of the other, to award damages to the party 1nJured for in-
juries sustained because of such willful act;” and tha; the referees shall
be appointed when - needed by the selection of one by each. party, and
the appomtment of a'third by, the two so chosen, with further provision
for their action in case of disagreement, not matena.l here. |

This agreement upon the construction of its proposed line from South
Omaha to Lincoln gave the Rock Island Company, access to Omaha and
South Omaha, and a shorter continuous line from Chicago to Denver,
by way of Council B}uifa, Lincoln;. and Beatrice, than it had by its
more sonthérm route; while by the use of the proposed railroad from
South. Qmaha( to Lincolp it gave. the Pacific Company a line from
{Omaha to Lincoln and 'Beatrice about 40 miles shorter than its former
route by.way of Valley Station, and- by its use of the railway from Me-
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Pherson to Hutchinson it filled the gap in the Pacific Company’s line
there, gave it a continuous line from Omaha, by way of Salina, to the
southern boundary of Kansas, and a rental of $45,000 a year.

The contract with the St. Paul Company lets it'into the joint and
equal use of the bridge and tracks of the Pacific Company between Coun-
¢il Bluffs and South Omaha, for the same time and on-the same termis
named in the contract thh the Roek Island’ Company. The main
tracks of the Pacific Company covered by this contract were two, ex-
tending a distance of about seven miles from Couneil Bluffs across the
bridge and through the city of Omaha to South Omaha:’

Under the contract with the Rock Island Company the Paclﬁc Com—
pany immediately entered upon and continued to usé’ the tracks of the
Rock Island Company between McPherson and Hutchinson until some
time in January, 1891, and the Rock Island Company before December
1, 1890, constructed its railroad from South Omaha to Lincoln and
such depots and buildings at those cities as were necessary and useful
only in connection with the use of the Pacific Company’s railroads at
South Omaha and Lincoln in the way provided in this contract; and
the St. Paul Company under its contract entered about June 1, 1890
upon and continued to use the bridge and tracks betweén Council Bluffs
and South Omaha, until some time in January, 1891. Early in Janu-
ary, 1891, the Pacific Company forcibly prevented the use by the Rock
Island Company and St. Paul Company of its tracks at Omaha, which
they were entitled to use under the contract, and absolutely refused to
perform the contract. Thereupon these suits were commenced. These
contracts are not inequitable or unconscionable. The president of the
Pacific Company instructed his agents who negotiated them to ask but
$50,000 rental per annum for the privileges granted by each of these
contracts, and further instructed them not to fail to make the contracts
if they could get a rental of $45,000 per annum. This they did get.
The complete performance of these contracts does not, and will not, at
least for many years, if ever, prevent the Pacific Company from dis-
charging every duty to the government and the public imposed by its
charter or demanded by public policy; its facilities are ample to trans-
port all the freight and passengers it can obtain, and to perform these
contracts to the letter, without delay or serious inconvenience to itself
or the publie.

The chatter of the Rock Island Company will expire in the year 1930,
if not renewed; but reserves to the company the right to renew its char-
ter from time to time, “as may be provided by the laws of the states of
Illinois and Iowa.”

The defenses to these suxts and objections to these decrees therein
now urged are— First, that these contracts are ultra vires of the Pa-
cific Company; 3econd, that the Pacific Company is not bound by
them, because they were not authorized by formal action of its board
of directors; -third, that the contracts are ulira vires of the Rock Is-
land Company and of the 8t. Paul Company; fourth, that the contract
with the Rock Island Company is void, because its charter expires in
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1930, and it could not contract beyond the stated period of its own ex-
istence; fifth, that the contract with the Rock Island Company is void
as to the Republican Valley Company, because it does not provide for
the payment: to that company of any consideration for the use of its
railroad; -sizth, that specific performance of these contracts cannot be de-
creed in equity, because.the acts to be performed under them are so
numerous and complicated, and to be performed through such a long
term of years, that it is impracticable for a court of equity to supervise
and enforce their provisions; seventh, that the contracts are inequitable
all:d were 1mprov1dently made, and no court of equity ought to enforce
them, =

The opinion' of Mr, Justice BREWER upon the hearing below is re-
ported in 47 Fed. Rep. 15. - All the objections urged against the con-
tract and decree.involved in the suit by the St. Paul Company are urged
against.and requally affect: the contract and decree in the suit brought
by the Rock Island Company; and the latter only will be considered in
the opinjon. -

John M. Thurston and 4. L. Wi iliams, (John. F. Dillon, of counsel,)
for appellants. -

Thomasg F.: Withrow and J M Woolworth, (A. J. Poppleton, M. A. Low,
John W. Caryy and John T.. Fish, of counsel,) for appellees.
Before CALDWELL and SANBORN, Circuit Judges, and SHiras, District
J udge. .

SANBORN, Circuit Judge, after stating the facts as above, delivered
the opinion of the eourt.
- The prmmpal question.in this case is whether this contract of May 1,
1890, is ulira vires of the Pacific Company. The Union Pacific Railway
Company is a-consolidation, under authority of the act of congress of
July 1, 1862, of the Union Pacific Railroad Company, the Kansas Pa-
cific Railwayv; Company, and the Denver Pacific Railway & Telegraph
Company. - It-has succeeded to all the rights and powers.granted to the
Union Pacific Railroad Company by the acts of congress of July 1,
1862, (12 8t at Large, p. 489,) July 2, 1864, (13 St. at Large, pp. 356,
362,) February 24, 1871, (16 8¢. at Large, p. 430,) and the various acts
amendatory thereof; and in-determining the extent of its powers and the
validity of this contract these acts of congress must be read in the light of
any general legislation fairly -applicable. Central Transp. Co. v. Pull-
man’s Palace Car Co., 139/ U. 3. 24, 48, 11 Sup. Ct. Rep. 478. 1t is con-
ceded that the powers thus granted, together with those fairly incidental
thereto, are the only powers of this corporation, and that all powers
not thus granted are reserved to the state. Corporations created under
statutory authority are the creatures of the statute. By it their powers
are measured, Beyond. the limits of the powers there granted, and
those fairly incidental thereto, they may not act; they may not agree to
act. Their contracts for the just exercise of these powers are binding
and enforceable; but their eontracts beyond the scope of these granted
powers are null,—are as though they had not been. They are void as
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against the state, because they are unlawful usurpations of powers re-
served by the state.. They are void as against other parties to the con-
tracts, because they are bound to take notice of the law, of the limits of
corporate powers there found; and no formal assent of corporations or
officers, no alleged estoppel, can give validity to such contracts, or in-
duce the courts to enforce them, against the objection of the citizen or
the state.

Another settled proposmon is that the consideration derlved by the
state from the grant of a railroad franchise is the performance of the
functions pertaining to the exercise of the powers so granted. So far
as the state and the public are concerned, the sole purpose of the grant
is to obtain from the corporation a performance of these functions and a
proper exercise of these powers; hence any contract or conveyance of
the corporation by which, without legislative authority, it disables itself
from. the performance of these functions and from the exercise of jts
corporate powers ig against public policy and void. Such a corporation
may not accept the privilege and benefit without accepting the burden
and duty imposed by the franchise. It may not absolve itself from the
performance of those duties to the public whose performance is the only
remuneration to the state for the franchise granted. Thomas v. Railroad
., 101 U. 8. 71; Pennsylvania R. Co. v. St. Louis, etc., R. Co., 118 U.
S. 290 6 Sup. Ct Rep, 1094; Oregon Ry. & Nav. Co. v. Oregonian Ry.
Co., 130 U. 8.1, 9 Sup. Ct. Rep. 409; Central Transp. Co. v. Pullman’s
Palace Car Co., 139 U. 8. 24, 11 Sup. Ct. Rep. 478.

Upon these principles and authorities is based the contention that
this. contract is void. The clause of the contract deemed most obnox-
ious is that which lets the Rock Island Company. into,the equal joint
possession and use of the two main tracks of the Pacific Company be-
tween Council Bluffs and South Omaha for 999 years, and it is argued
that by this contract the Pacific Company has attempted to abandon or
alienate a part of its franchise, and that this attempt avoids this con-
tract. Let us examine these authorities, and see if they warrant this
conclusion.

In the leading case of Thomas v. Railroad Co., 101 U. 8. 79, a rail-
road corporation had leased its railroad and all its appurtenances and
franchises, including the right to do the business of a railroad and col-
lect the proper tolls therefor. Mr. Justice MILLER, delivering the opinion
of the court, says: “The provision for the complete possession, control
and use of the property of the company and its franchises by the lessees
was perfect. Nothing wasleft to the lessor but the right to receive rent.
No power of control in the management of the road or in the exercise
of the franchises of the company was reserved;” and the court held the
lease void, because it totally disabled the lessor from performing any
of the functions pertaining to the exercise of its corporate powers.

In Pennsylvania B. Co.v. St. Louds, etc., B. Co.,118 U. 8. 290,309, 6 Sup.
Ct. Rep. 1094, a lease by a railroad corporauon, by speclal leglslatlve
authority, of 1ts entire railroad and appurtenances to a railroad corpo-
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ration having ¢ ‘leglsldti% [Aﬁtﬁdﬁﬁy to'take ‘suth ‘&’ lease, was held: void
by Mr. Jdstide Mirrer' upod“the’ following - princxple, ‘which he an-
nounced aft‘ér &‘efemng“ to sorme‘ 'of the prewous deémons

# As the Jqst resqll: of th gcapea, and on sound prmclple, unless Speclally
authorizéd by} its’ chatter;. or -aided by some other leg.slatlve action, a railroad
company tatitiot, by lease of any ‘other contract, turht over to another ¢om-
pany for a long period of time its road and all its appurtenances, the use of
its franchisesy-dnd the exercise of {ts powers; nor can: any other railroad com-
pany,. without, sitnilar authgrity, make a contract $o receive and operate suych

road, franchises, and, . property of the first corporation.” .

In Oregon Ry. & Nav.' Oo.'v. Oregonian Ry Co., 180 U. S. 1, 23;
9 Sup. Ct. Rép. 409, a lease’by the Oregonian- RallWay Company,
Linyited, of its edtire railioad and 'all ity franohxses for 96 years was held
void on the same ground viz!; 'that it disabled the lessor to perform its
corporate fundtions. * In Cenitral Transp, Co. v. Pullman’s Palace Car Co.,
189 U. 8. 26,49, 11 Sup.'Ct."Rep. 478, the Central Tranonrtatlon
Company was mcorporated fot “the transportation of passengers in rail-
road cars, constructed and to be owned by the said company.” It erected
guitable bulldihgs and entered upon the manufacturé and operation of
sleeping cars.  'After some yedrs it made a contract with the Pullman
Car Company, by which it: transferted and leased to the Pullman Com-
pany all of its personal property, patents. and contracts for 99 years,

and covenanted not to engage in the business for the prosecution ‘of
which it was incorporated during that time.- -With delightful clearness
and brevity Mr. Justice GrAY reviewed thé decisions of the supreme
court, and Held the contract void, because it deprived the transportation
company’ for a 10110r penod of tlme of the power to perform its corporate
‘funotmns i
- Ttis idle to review the authormes referred to in these decisions in
support of this proposition, or'the cases mvolv‘mg the telegraph fran-
chises of the Pacific’ Company, to which reference is' made by counsel.
It is:sufficient .to say that in‘every case to which the learning and
research of counsel has been able to refer us, where such a contract has
been ' held voill, an attempt was made to transfer absolutely, or for a
long term of years, eithet the entire property and franchises of the cor-
poration, or 8o large and substantial a part of them that it disabled the
corporatxon fioim the performance of 1ts obhgatmns and duties to the
goverhment aiid to the public.-

Clearly, the contract here in questlon does 'hot -come under the ban
of these decisions. So far'ds the main line of the Pacific Company’s
road * from+' Council' Bluffs %o Ogden ‘is concerned this contract covers
but about sevén miles of double track on a line of 1 ,082 miles, part ofa
system of over 5,000 miles’ of railroad opetated by this company.
These tracks 'are at one of its’ terminals, at the junction of three great
systems of railroad, aggregatmg more than 14,000 ‘miles in exient, at
the crossmg ‘of the’ MISSOU.TI rivér where three Iarge cities stand. Courts
cannot - be ‘blind to the fact that every railroad company cannot have
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entrance.to.onr great cities gver tracks of its own, or to the fact that rail-
road .companies do, and every.jpublic interestirequires that they should,
make proper contracts for terminal facilities.over the roads of each other.

The provisipn in this contragt that schedules of rules for the move-
ment of engines and, trains/shall be made by the parties, which will
gceord equal rights and privileges to the trains of the same class belong-
ing to. each party, and if not; agreed upon, shall be fixed by referees,
disables the Pacific Company. from the exercise of no power necessary to
the dlsuharge of its public,duties, It is but.the usual and necessary
provision commonly found in: contracts for terminal facilities. The
same provision requires such rules and regulations to be “reasonable and
just,” and this.puts their determination peeuliarly within the province
of a court of equity, where injustice will not.be.done. . Joy.v.. ity of St.
Louis, 138.U. 8. 43, 11 Sup. Ct. Rep. 243; Broun V.. Bellowa, 4 Pick.
189; Gregory v. M@ghell 18 Ves. 328; Czty of Providence v. St. John's
Lodge, 2 R, 1.46, 57; Dike v. Greene, 4, R. 1. 285.. Only about one
seventh of the capaclty of these tracks was used. in 1891, and the full
performanee of both contracts will not now,.exhaust thelr capacity or
deprive. the:Pacific Company of any facility necessary for the discharge
of its duties to the government .or the public; nor will the speculative
possibility that at some future day the full performance of these con-
tracts may wrong some one prevail upon this court to do injustice to
gither party now. It is by ‘no means clear that the tolls of the Pacific
Company hetween Council Bluffs and-South Qmaha will be diminished
any more by the. performance ,of:this contract than they would be by
the operation by the Rock Island Company of a parallel railroad .of its
own construgtion between..those cities; while it is certain that the
Pacific Company will receive under the two contracts $90,000 per.an-
num that it would not obtain in that event. That the term of the con-
tract is Jong might weigh as an objection if it.was vicious or hurtful in
itgelf, but, if it is fair to the.parties and beneficial to the public inter-
ests, its length i3 but an added argument in its favor. By this contract
the Pacific Company does nat.surrender or transfer any part of its road
or property; on the other hand, it retains their possession, and reserves
to itself, by the express ters of the contract, the absolute control,
through.its. own superintendent, .of the operation of every train of every
company that enters upon these tracks. |

That the Pacific Railway Company Acts reserved to the government
the preference in the use. of this railroad is not material to this dis-
cussion, for two reasons: . That if the entire use of the. Pacific Com-
pany was subject to this.charter provision, the joint apd equal use,
which alone.that company lets, must be; and that the record satisfies
us: that with ithe contracts in operation the Pacific Company still re-
taing every.. facility necessary to the discharge of its corporate obhga;-
tions to the government and all its other patrons.

That these acts require the Pacific Company to maintain and operate
the Omaha bridge as a part of a continuous line of railroad from
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Council Bluffs t6 Ogden cannot be material to the determination of ‘this
question,. because this contract does not deprive it of that power; and it
cannot be successfully contended that, after the through traffic upon this
continuous line is fully accommodated it has not also authority to use
this bridge or any other part of its hne for local traffic.

“The Pacific Company in its answer offered to transport all the cars and
traing of the Rock Island Company to and from all points on its lines de-
scribed int the contract, and alleged that it “thereby enabled the complain-
ant to mdintain its busmess at Omaha and South Omaha, and to carry on
exactly the same business that it could have carried on by the operation
of its own trains, by its own engines, and by its own employes, as pro-
vided in said supposed contract.” This would seem to reduce the con-
tention to this: that’ ‘permitting the use of these tracks of this rail-
road for the traction ofthe trains of the Rock Island Company by
its own engines is an unlawful dlienation of a part of the Pacific Com-
paiiy’s franchise; but- permitting the use of the tracks, crews, and en-
giheg of the Pacxﬁc Company for the traction of the same trains is a
Jawful exercise of its powers. - The truth is—and the absurdity of this
posmon well illustratesit—that by this contract no part of the franchise
is transferred or attempted so to be; the Pacific Company still retains
and’ éxercises the power to operate its trains and collect its tolls between
Councll Bluffs anid Soutli Omaha to the same extent as before the con-
tract ‘'was made. The franchise to- operate its trains and collect its tolls
between these points, which the Rock Island Company exercises, is de:
rived, not from the Pacific Company,'but from the state. It had this
power before the contract; it might have exercised it on a parallel rail-
road built by itself; being allowed the use of the ‘Pacific Company’s
tracks, it éxercises it on those tracks.

The general-proposition that a railroad corporation must itself exer-
cise it8 powers and' perform its public duties is sound in principle and
settled by authority, but this rule does not require it to do every' act
itself ‘that it can lawfully do, or prohibit it, after the full performance
of those duties, from utilizing all the surplus property it has necessarily
acquired for the purposes of its incorporation. ' Thus it is within the
powers of this corporation to build its own cars and engines, but it is
not required- so to do, it may hire them built; it may buy them; it
may rent them. It is within its powers to sell all its tickets, malre
all its contracts for freightage, and collect all its tolls itself, but ic is
not required so to do; and it is equally within its powers to delegate to
other corpbrations or partles the right to make these contracts. It was
undoubtedly within the powers of this corporatioh in this case to permit
the use of its engines, crews, and tracks to the Rock Island Company
for the tratisportation of its trains over thiese tracks; but it was equally
within those powers to permit the use of these tracks for the transfer of
the same traing when propelled by the engines of the Rock Island Com-
pany.  In which way in this case these powersshould be exercised was
left to the determination of the manégers of the corporation. It wasa
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mere question of method, not of authority, and whether in this case
these managers have determined this question wisely or not is not ma-
terial to the determination of the question we are now considering.

If, in the conduect of its corporate business, a railroad corporation
necessarily acquires engines and cars that at certain seasons of the year
are not required for its own use, it is not then required to operate them;
it is not required to hold them in idleness; it may rent them; it may
sell them; and, if it necessarily constructs or acquires for its corporate
purposes bridges, tracks, and depots at its terminals whose capacity is
greater than its corporate use, the interest of its stockholders and cred-
itors, the value of whose property will be thereby enhanced, and the in-
terest of the public, who will be thereby provided with increased facili-
ties for transportation, alike require that such surplus use shall not be
left to idle waste. Brown v. Winnisimmet Co., 11 Allen, 326, 334; Mid-
land R. Co. v. Great Western R. Co., 8 Ch. App. 841, 851; Simpson v.
Hotel Co., 8 H. L. Cas. 712; Hendee v. Pinkerton, 96 Mass. 381, 386.
The result is that it is not beyond the powers of a corporation author-
ized to construct, maintain, and operate a railroad and its appurtenances
to let by contract to a like corporation its surplus rolling stock, or the
surplus use of its terminal tracks, depots, and bridges, which it has
necessarily acquired for the purposes of its incorporation: provided, al-
ways, that such contract in no way disables it from the full performance
of its obligations and duties to the state and the public. The contract
here in question is clearly within this rule, and is not ulira vires of the
Pacific Company.

There is another ground upon which this contract must be held to be
within the powers of this corporation. By the first section of the act of
July 1, 1862, (12 St. at Large, p. 489,) the Union Pacific Railroad Com-
pany was authorized to construct, maintain, and enjoy a continuous rail-
road and telegraph from a point on the one hundredth meridian of longi-
tude west from Greenwich to the western boundary of the territory of Neva-
da. By the fourteenth section of the act that company was authorized and
required “to construct a single line of railroad and telegraph from a point
on the western boundary of the state of Iowa, * * * 50 asto form
a connection with the lines of said company at some point on the one
hundredth meridian of longitude aforesaid from the point of commence-
ment on the western boundary of the state of Iowa.” Other provisions
were made for eastern connections with St. Louis and Sioux City. In
Railroad Co. v. Hall, 91 U, 8. 345, speaking of these provisions, the
supreme court said:

“Thus provisions were made for the Jowa eastern branch of the main line.
It was doubtless intended to render possible a connection with any railroad
that might thereafter be constructed from the western boundary of Iowa
eastward. * * % The scheme of the act of congress, then, i8 very ap-
parent. It was to secure the connection of the main line, by at least three
branches, with the Missouri and Iowa railroads, and with a railroad running

eastwardly from Sioux City, in Iowa, either through that state or through
Minnesota.”

v.51F.no.7—21
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“From it that-is to say, t.he Pacific Compdny 8 chm ter] may reasonably be
inferred that the putpose of congress was to provide for connection of the
branches.of. the main line of the Union Pacific.road. with railroads running
thr rongh the states on t};le eust of thq terr 1t0ry, and to provide for those con-
nections w1thin those states, at points at or near their ‘western boundaries.”
Page 346

Y
i

The mnth sectxon of the act authorlzed each of the corporatlons
nameﬂ therem to construct brldges over the Missouri river, and the fif-
teenth gection requlred the raﬂroads and branches ‘constructed under
the aot tq bensed as one connected, cantihuous line. By act of con-
gress approviad March 24, 187 1, (16 St. at Targe, p. 430, ,) it is provided:

“That fox the more perrect connectlon of any raxlroads that are, or shall be,
constr ucted to the M1ésour1 river, at or near Council Bluffs, Jowa, and
Om#ha, Nk, the Umon ‘Paeitic Railroad Company be,and it is hereby, au-
thorizéd, to “isstie”such “botids, and to secure the same by ‘mortgage on the
bridge, and approaches, and. appurt.euances, ag’it may deem ‘needful to con-
stouet:- and maintain its- bridge: «oNar said river, and ‘the tracks and depols re-
quired to.perfect the. samg, 48 now authorized by law of congress; and said:
bridge may be so nonstru(,ted as tp provxde for the passage of ordinary ve-
hicles and tmvel and said company may. levy and collect 'tolls’ and charges
for the uge of %he same; and, for the use and protection of said bridge and
pibperty, the Union Pacific leway Company shall be empowered, governed,
and: limited by ‘the provisions of the act entitled ¢ An actito authorize the con-
struction of -gertain. bridged; and to establish :them as ‘post ro:ids,’ approved,
July twenty-five, eighteen: hundred and sixty-six, so far as the same is ap-
plicable thereto.” ;

‘The act of July 25 1866 (14 St. .at Large, p‘ 244,) prov1ded by its
first section: .i:

“That it shall be: 1awfu1 fdr any person or persons. company or corpo-
mtlon. ‘having authority from the states of Illinois and Missouri for such
purpose, to build .a bridge across the Mississippi river at Quincy, Illinois,
and to lay on and over said bndge railway tracks, for the more perfect
c,onnectwn of! any railroads’ thut are or shall be constructed to the said
rivér at ot ‘opposite said point; #nd that when constructed all trains of all
roads terminating at-sdid river: at:or oppomte said point shall be allowed to
cross said bridge, for reasonable compensation to be made to the owners of
said bridge, under the, limjtations.and conditions hereinafter provided.”

By sections 4, 5, 6,7,.8,79, and 10 of this act certain parties are an-.
thorized to construct. bridges at Burlington, Iowa, Hannibal, Mo., Prai-
rie¢ du Chien, Wis.; Keockuk, Towa, Winona, Minn., Dubuque, Iowa,
and Kansas- Clty, Mo., on the: same terms and 8ubJect to the same re-
strlctlons

By act of congress approved February 21, 1868, (15 St. at Large, p. 37,)
the Southern'Minnesota Railroad Company was authorlzed to build and
operate a tailtoad bridge across'the Mississippi river, subject to the pro-
visions of’ the a(;t of 1866. Qn June 30,1870, (16 St. at Large, p. 173,)
an act authorizing a railroad” bndge across the Nlagara river provided that
“all railway,eompanies desiring.to use the said bridge shall have. and be
entitled to equal rights and privileges in the passage of the same, and
in the use of the machmery and fixtures thereof, and of all the ap-
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proaches thereto.” And‘in‘the Statutes at Large, from the seventeenth
volume to the present time, is found a large number of statutes of this
chamctbr, in nearly, if not quite, all' of which this or a similar provi-
sion ig found. ' By an act of congress approved June 15 1866 (14 St.
at Large, p. 66,) it was provided:

. “That every railroad company in the United States whose road is operated
by steam, its successors and assigns, be, and is hereby, ‘authorized to carry,
upon and over its road, boats, ‘bridges, and ferries, all passengers, troops,
government supplies, mails, freight, and. property on their way from any
state to another state, and to receive compensation therefor, and to connect
with roads of other states so as to form continuous lines for the transporta-
tion of the same to the place of destination.”

An examination of these statutes clearly shows that the purpose and
policy of the congress has been constantly to promote, and often to re-
quire, the formation and operation of continuous lines of transportation;
that almost without exception it has authorized, and generally has re-
quired, the owners of railroad bridges built under its authority te allow
the use of their bridges and tracks for the passage of trains of connect-
ing companies. It is seen that the bridge act of 1866, by which the
Pacific Company, so far as the same was applicable, was “empowered,
governed, and limited”. for the use and protection of its Omaha bridge,
was an act whose restrictions and conditions have been made applica-
ble to at least eight bridges; and that the expressed purpose of the act
of February 24, 1871, was “for the more perfect connection of any
railroads that are or shall be constructed to the Misvouri river.”

In Union Pac. Ry. Co. v. U. 8., 117 U. 8. 855, 361, 6 Sup. Ct. Rep.
772, the supreme court, speaking of the act of 1871, which they there
held did not change the rates of compensation expressly fixed in the
act of 1862 for the transportation of mail, troops, and government sup-
plies across the Omaha bridge, said:

“The reference in the last-named act to the act of 1866 was for the purpose
of extending the provisions of the latter act as far as necessary to confer ad-
ditional powers upon the railway company for the use and protection of the
bridge.”

In Pitsburgh, etc., Ry. Co.v. Keokuk & H. Bridge Co.,131 U. 8, 871,
9 Sup. Ct. Rep. 770, Mr. Justice GrAY, speaking for that court, says:

“Where the charter of a railroad corporation, or the general laws appli-
cable to it, manifest the intention of the legislature for the purpose of se-
curing a coniinuous line of transportation, of which its road forms a part, to
confer upon it the power of miking contracts with other railroads or steam-
boat corporations to promote that end, such contracts are not wulira vires.”
Green Buy & M. R. Co. v. Union Steamboat Co., 107 U. 8. 93, 2 Sup. Ct.
Rep. 221.

The great purpose of the contract here in question was to fill the gap
in the line of the Rock Island Company between Council Bluffs and
Beatrice, and thus establish a continuous line of railroad from Chicago,
by the way of Omaha and Beatrice, to Denver, Colo. It is true that
that line would be a competitor of the Pacific Company, but the course



824 FEDERAL REPORTER, vol. 51,

of  legislation and decision,  the public policy of this nation, is to
foster, not repress, competition; it is to promote, not repress, continu-
ous lines of transportation; and, reading the charter of this company in
the hght of the general leclslatxon to which we have referred, we are
constrained to hold that the Union Pacific Railway Company was thereby
fair] ﬁ empowered to make this contract.

e second defense to this suitand objection to this decree is that this

contract wag never authorized to be executed by proper action of the
board. of directors of the Pacific Company. The contention is that in
the board of directors was vested the whole charge and management of
the property and effects of the Pacific Company; that the action of the
executive committee of the board was futile, because the power to make
this contract could not be delegated; that the action of the stockholders’
meeting was futile, because the action of the body of the stockholders is
never a substitute for the action of the board of directors where the
power of management has been vested in that board; that this rule ap-
plies with peculiar force to this case, because, by the charter of the
Pacific Company, 5 of its 20 directors are appointed by the government,
and are not stockholders; and that, in any event, the action of the meet-
ing of the executive committee and of the stockholders meeting on this
subject was void, because the calls for those meetings gave no notice that
the’ subject-matter of this contract would be there considered.
- Bection 13 of the act of July 2, 1864, (13 St. at Large, p. 361,) provides
that 5 of the 20 members of the board of directors of the Pacific Company
shall be appointed by the government, and that at least one of the gov-
ernment direetors shall be placed on each of the standing committees.
The fact that the congress, when it had the power to control this corpo-
ration by.the appointment of a majority of this board, refused to exer-
cise that. power, and limited the number of government directors to so
powerless a minority, strongly indicates that in the management of the
affairs of .the .corporation. their power was not intended to be much
greater than- that of a corps of observation.. Much has been said in argu-
ment of the rights and privileges of these government directors, much
claimed from the fact that the government director who was a member
of the executive committee was absent when that.committee approved of
this contract but there is no provision of the Pacific Railway Acts which
gives any greater power to the act or vote of a government director than
to that of any other director, or that declares that the action of the cor-
poratioy, its board of du'ectors or executive committee, shall be governed
by any other than the general rules of law applicable to such cases be-
cause of the presence or absence of such director. = Hence this unique
feature of this charter is not material to the determination of the ques-
tions now to be considered, and it will not be further noticed.

The administration of. .’che corporate powers of this company was vested
in the body of the stockholders, unless it had been delegated to some
other body...: Dartmouth College Case, 4 Wheat. 518, 677; Attorney Gen~
eral v. D(wy, 2 Atk 212; Angell & A. Corp §§ 277, 327 Grant. Corp.

. 68.
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By section 1 of the act of July 1, 1862, (12 St. at Large, p.491,) provi-
sion was made for the incorporation of the Union Pacific Railroad Com-
pany, the receipt of subscriptions to the capital stock,and a meeting of the
subscribers for the purpose of electing 13 directors, and then the section
provides that “thereafter the stockholders shall constitute the body politic
and corporate.” The only powers granted by the act to the board of
directors are to appoint engineers, agents, and subordinates to do all acts
and things touehlng the location and construction of said road and tele-
graph, and to require payment of subscriptions to the capital stock.
Not only this, but the same section provides that “said company, at
any regular meeting of the stockholders called for that purpose, shall
have power to make by-laws, rules, and regulations as they shall deem
needful and proper touching the disposition of the stock, property, es-
tate, and effects of the company not inconsistent herewith, the transfer
of shares, the term of office, duties, and conduct of their officers and
servants, and all matters whatsoever which may appertain to the con-
cerns of said company.” Thereupon the body of the stockholders made
a by-law which provided that “the board of direc.ors shall have'the
whole charge and management of the property and effects of the com:
pany, and they may delegate power to the executive committee to do
any and all acts which the board is‘authorized to do, except such acts
as by law or these by-laws must be done by the board itself.” -The
same body made another.by-law, which provided that “the executive
committee shall have, and may exercise by a majority of its members,
all the powers and authority which from time to time may be delegated
to said committee by the board of directors.”

The only acts that by any law or by-law “must be done” by the board
itself were the appointment of engineers, agents, and subordinates; the
acts and things touching the location and construction of said road and
telegraph, and the collection of the subscriptions. The charter, there:
fore, vested the power to consider and act upon this contract in-the
body of the stockholders, with authority, through the enactment of by:
laws, to delegate that power. By the by-laws cited above that body did
delegate this power to the board of directors, and in the same by-laws
expressly authorized that board to substitute for itself the executive
committee in the execution of this and every other power delegated to
the board. No words more apt to grant this complete power of sub-
stitution could have been used. Under this authority, in the year 1880,
and annually thereafter, the board of directors passed a resolution, which
provided that, “while the board of directors is not in session, the full
power thereof, under the charter and by-laws of the company, be,
and is hereby, conferred upon the executive committee;” and the ex-
ecutive committee has constantly exercised that power since that date
whenever -the board was not in session. This resolution, through the
power of substitution cited, effected a lawful delegation to the executive
committee of the entire power of the corporation to consider and authorize
the execution of this contract; and since the executive committee and.
the body of the stockholders at their respective meetings approved and
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ratified thre same and its:execution, the defense that the corporation is
not bound: by this contract, because no formal resolution of the board
of directors to. the same effect was passed, cannot be maintained.

There, is another reason why neither this defense nor the objection
that the calls for the meetings of the committee and stockholders gave
no notice that this subject would be there considered is not now open to
the Pacific Company.  This contract was within the general powers
of the corporation; the charter originally vested the power to authorize
it in the body of the stockholders; the Pacific Company, by its action
and by its acquiescence, induced the complainant to believe, and to act
on : the belief, that its execution of this contract was duly authorized.
No corporation can, by the formal execution and delivery:of a contract
within its corporate powers, by long acquiescence therein, and by itself
entering upon the performance and taking the benefits thereof, induce
the other party to the contract to expend large sums of money or incur
onerous liabilities, otherwise unnecessary, in reliance upon, and in part
performance of, the congract, and then repudiate it, and escape liability
thereon, on the ground that in obtaining authority for its execution it
did not itself comply with some formal rule or regulation, with which
it might have comiplied, but which it chose to disregard. The perpetra-
tion of such an. injustice is no more permitted to a corporation than to
an individual.

In Zabriskie v. Radmad C'o 23 How. 381, the defendant corporation
indorsed its guaranty upon certam bonds of another railroad company,
acting under authority of an act of the legislature of Ohio, which pro-
vided that any existing company might accept of any of its provisions,
and when so accepted, and a certified copy of their acceptance filed with
the secretary of state, those portions of their charters inconsistent with
the provisions of the act should be repealed. The defendant corporation
had never accepted this act, or filed any acceptance thereof, and the call
of the stockholders’ meeting, at which the corporation was authorized
to make the guaranty, did not give notice that this matter wounld be
there considered. On these grounds the plaintiff, who was a stockholder,
claimed the guaranty was void, and sought to enjoin the corporation
from paying interest thereon. Some of the holders of the bonds were
joined as defendants. Mr. Justice CaMPBELL, speaking of the first ob-
jection and the corporation’s failure to accept the provisions of the act
of the legislature, said:

“The corporation have executed the power and claimed the privilege con- -
ferred by them, and they ¢annot exonerate themselves from the responsibil.
ity by asserting that they have not filed the evidence reqmred by the statute
to evince their decnslon.” ‘Page 897.

After rev1ewmg the facts regardlng the call for the stockholders’ meet-
ing, he said: .
“But we are to regard the conduct of the corporation from an external po-

gition. The community at Iarge must form their judgment of it from the
acts and resolutions adopted by the authorities of the corporation and the
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meeting of the stockholders, and by their aequxescence in them. These ne-
gotiable securities have been placed on sale in the community, accompanied
by these resolutions and votes inviting. public confidence.. They have circu-
lated without an effort on the part of the corporation or the corporators to re-
strain them or to disabuse those who were influenced by these apparently of-
ficial acts. Men havé invested their money on the assurance they have
afforded. A corporation, quite as much as an individual, is held to a careful
adherence to the truth in their dealings with mankind, and cannot, by their
representations or silence, involve others in onerous engagements, and then
defeat the calculations and. clalms their own conduct had superinduced.”
Pages 400, 401.

The Pacific Company delivered thls contract, signed by its president
and secretary, and sealed with-its corporate seal to the Rock Island
Company. This was prima facie evidence that it was executed on behalf
of the corporation by lawful authority. Busvill v. Nahant Bank, 2 Mete.
(Mass.) 163, 166, 167 ; Cariandarqua Academy . McKechnie, 90 N.Y. 618,
629; Wood v. Whelen 93 1L 158, 162; Southern Cal., ec., Ass'n v: Busta—
me'nte, 52 Cal. 192. It dehvered to that companya formal resolution,
unanimously passed by the body "of its stockholders at their annual
meeting, at which two thirds of its stock was represented, approving
the contract and ratifying its'execution. 'This resolution was presump-
tive evidence that the meeting at which it was adopted was legally called,
and that the action of the executive committee therein referred to and
ratified was at a meeting legally called. Chouteau Ins. Co. v. Holmes, 68
Mo. 601; Sargent v. Webster, 13 Metc: (Mass.) 497, 504; Lane v. Brainerd,
30 Conn. 565, 577; People v. Batchelor, 24 N.Y.128. On May 17,1890,
the Pacific Company requested, and shortly after obtained, and until
January, 1891, continued to enjoy, the use of the line of the Rock
Island Company from McPherson to Hutchinson under this contract.
No note of warning, no notice that this contract was executed without
authority, came from the Pacific Company for seven months. “When
a contract is made by any agent of a corporation in its behalf, and for
a purpose authorized by its charter, and the corporation receives the
benefit of the contract, without objection, it may be presumed to have
authorized or ratified the contract of its agent.”  Pittshurgh, etc., Ry. Co.
v. Keokuk & H. Bridge Co., 131 U. 8. 381, 9 Sup. Ct. Rep. 770; Bank of
Columbia v. Patterson, 7 Cranch, 299; Bank of United States v. Dandridge,
12 Wheat. 64; Zabriskie v. Railroad Co., 23 How. 381; Gold Min. Co. v.
National Bank, 96 U. 8. 640; Pneumatic Gas Co. v. Berry, 113 U, 8. 322,
327, 5 Sup. Ct. Rep. 525,

On this contract, this resolution, this action and acquiescence of the
Pacific Company, the Rock Island Company had a right to rely. In
reliance thereon it constructed during those seven months the proposed
railroad from South Omaha to Lincoln, mentioned in the contract, at
an expense of over a million dollars, and, under a joint arrangement
with the Pacific Company, it constructed a depot at Lincoln, on the
grounds of the Republican Valley Company, to be used at the junction
of this new road with the Pacific Company’s line at that point. The
great purpose of this expenditure was, by the use of this road and in
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the performance of this contract, to obtain. a continuous line from Chi-
dago.to Denver, and the repudistion of the contract would frustrate this
putpose,-and greatly depreciate the value of this new road and its ap-
pﬁ&' iances. Under these circumstances, to permit this company now
to repudiate this contract would violate every principle of equity and
fair dealing. By its presentation to the Rock Island Company of this
contract, and this resolution, acts apparently official, by its acceptance
of & part of the benefits of the contract, by its silence for seven months
while this large expenditure of money was being made in reliance on
this contract, it is estopped to declare it void, either because its board
of directors failed to pass a formal resolution approving it, or because
its secretary failed to state in his calls that this contract would be con-
sidered ;at the meetings that unanimously authorized and ratified it.

The Paclﬁc Company is bound by the contract. St. Louis, V. & T. H.
R. Co. v. Terre Haute & 1. R. Co,, 12 Sup. Ct. Rep. 958, 956; Central
Tra.nsp Co. v. Pullman’s Palace Car Co.,139 U. 8. 60, 11 Sup Ct. Rep.

478; Beecher v. Rolling Mill Co., 45 Mlch 103, 109, 7 N. W. Rep. 695;

Dams v. Railroad Co., 131 Mass 258, 260; Thomas v. Railway Co., 104
11l 462, 467,

The thlrd ob_]ectlon urged is that this contract is wifra wvires of the
Rock Island Company. = The contention is that the Rock Island Com-
pany_had not comphed with the statutes of the state of Nebraska, with
which it must comply in order to derive power to operate a railway in
that state as provided by the contract; that on this account the contract
could not be enforced ‘against the Rocl\ Island Company; and therefore
that company cannot enforce it against the Pacific Company. After the
testimony had been closed, and at the final argument, the defendants
moved the court to permit the’ introduction of the evidence on which
alone this contention is based. The complainant objected on the grounds
that the testimony had been closed, that no good reason was shown for
its introduction at that time, and that it was incompetent, irrelevant,
and immaterial. The court overruled the motion, sustained com-
plainant’s objections, and defendants excepted. It was discretionary
with the court below to grant or refuse this motion. To refuse it was
certainly no abuse of this discretion, and we do not feel authorized to
consider this rejected evidence, or the argument based upon it. With-
out the rejected evidence, the record proved this contract to be within
. the powers of the Rock Island Company. Railway Co.v. McCarthy, 96
U. 8. 267.

The fourth objection is that this contract is void because the charter of
the Rock Island Company expires by its terms in 1930, and that com-
pany could not contract beyond the stated period of its own existence.
This objection cannot be sustained. A lease for a time certain, if the
lessee shall live so long, has always been held valid, and a lease for 999
years, if the.lessee shall be in existence so long, is llkPWlse valid. Wood
Landl. & Ten. § 61, p. 144; Gere v. Railway Co.,19 Abb. N. C. 193, 203.
Again, this contract provxdes that it shall attach to that portion of each

railway leased, and shall bind the grantors, and the assigns and suc-
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cessors of each party to it, during the existence of their several corporate
existences, and that each party shall take such steps as may be neces-
sary to continue the contract in force. The charter of the Rock Island
Company provides that its existence “ may be renewed from time to time
as may be provided by thelaws of the states of Illinoisand Iowa.” The
contingency that this corporation will cease to exist, and leave neither
assigns nor successors, is far too remote to have any 1nﬂuence upon the
validity of this contract.

Nor can the fifth objection urged to this contract be sustained. It is
that the contract is void as to the Republican Valley Company, because
it does not provide for the payment of any consideration to that com-
pany for the use of its railroad. The contract, however, does providé
that the consideration for the use of this railroad shall be paid to thé
Pacific Company. Now a contract by an individual .to perform cer-
tain services for B. for a consideration to be paid to C. is a valid con-
tract. . The only reason why such a contract by the officers of a corpora-
tion on its behalf may not be valid is because they are the trustees of
thé'stockholders of the corporation, and they may not make a contract
on its behalf depriving it of any right or property, unless the benefit
therefrom' inures to their cestuis que trustent. In this case the Pacifi¢
Cempany had furnished the money to construct the railroad of the Re-
publican Valley Company; it owned substantially all its bonds; it owned
substantially all its stock,—all of it that had ever been represented ‘at
any stockholders’ meeting; and from the construction of its railroad to
the date of this contract the Pacific Company controlled and operated,-as
the sole owner of its stock and bonds, the railroad of the Republican
Valley Company. Under these circumstances, the Republican Valley
Company and its officers held all the property of that corporation in trust
for the Pacific Company, and that they reserved the consideration of this
contract to their cestui que trust, to whom it belonged, and to whom the
law required it to be paid, instead of to that corporation, is no objection
to its validity. When the reason ceases, the rule also ceases. That at
some future time the ownership of this stock, and the right to receive
this rental, may become separated, is not material here. It is sufficient
that now the contract provides that the consideration shall be paid to
the party to whom it belongs, and the presumption is that any future
seller or purchaser of the stock or the right to this rental will make hls
price with due regard to the terms of this contract.

The next objection made to this decree is that this contract is not one
of which specific performance can be enforced in equity; that the acts to
be performed under it are so numerous and complicated, and their per-
formance is to extend through so long a term of years, that it would be
impracticable for any court to supervise and enforce such performanee.
The question here’ presented is no longer open for consideration in the
federal courts. It iz 'settled adversely to the appellants by the decision
in Joy v. City of St. Louis, 138 U. 8. 1, 11 Sup. Ct. Rep. 243, and 'we
affirm, and adopt upon this question, ‘the following quotation from the
opinion of Mr. Justice BREWER, in the case at bar:
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“Third. Is this contract one of:which a court of equity may compel specific
performance? Fortunately, a recent decision of the supreme ¢ourt in the
case of Joy v. City of St. Louis, 138 U. 8. 1, 11 Sup. Ct. Rep. 243, relieves
from’ any embartassment. - “That case was originally heard before me while I
was citcuit judge; and after a careful examination, and though in the face of
seemingly adverse precedénts, I decreed specific performance of a contract for
the joint use of track. That decree was affirmed by the unanimous opinion
of the supreme court.  All the objections which are here made were presented
there and gverruled, and the nécessity of the 1nterposmon of a court of equlty
in cases of this kind clearly shown by Mr, Justice BLATCHFORD in the opinion
of the cotitt.  The spml: of that decision is expressed in this guotation: * Rail-
roads are common carriers, and owe duties to the public. The rights of the
public in respect to these great methods of communication should be fostered
by the courfs; and it is one of the, most useful functions of a court of equity
that its methods of procedure are capable of being made such as to accommo-
date themselves to the development of the interests of the public, in the prog-
regs of trudé and traffic, by new methods of intercourse and transportation.) ”
47 Fed. Rep. 25,

The general rule mvoked by counsel for the Pacific Company that an
agreement to submit a controversy to arbitration cannot be specifically
enforced in equity has no application to this case, because the stipula-
tions in this contract to submit to referees are not the essence of the
agreement, but: relate to minor details of its performance, and are merely
auxiliary to the principal contract, and because the contract has been
partly. performed the Pacific Company has accepted some of its ben-
efits, the Rock Island Company has made large expenditures in reli-
ance upon it, and a failure to enforce it would resultin gross injustice.
Tacheider v. Bzddle, 4 Dill. 55, 60, 61; Gregory v. Mighell, 18 Ves. 333;
Black v. Rogers, 75 Mo. 441, 449 O'ales v. Peck, 96 Ind. 333, 341; Jack—
son v. Jackson, ISmale&G 184. ‘

- Finally, we are urged to, reverse thig decree because lt is said that the
contract was nnproudently made, and is inequitable, and a court of
equity ouorht_ not to enforce it. There is no doubt that the powers of a
court of equity ought not to be exercised to enforce a contract that is
hard and unconscxonable, where such action would work great injustice
to the defendant, although he may have been guilty of a breach of the
contract; but in this case we are satisfied that this contract was just and
fair, and that it was delxberately made on behalf of the Pacific Company
by men of exceptional intelligence and familiarity with its subject-mat-
ter. The two great corporatxons that brought these suits in a great
meagure controlled the carrying trade that was done over the Omaha
bridge; they were raising the money to construct a rival bridge and rail-
road at Omaha. The construction of such a bridge meant a diversion from
the bridge of the Pacific Company of the traffic the complainants con-
trolled. ~To avert the construction of this bridge and the diversion of
this traffic was the great purpose of this contract on the part of the Pa-
cific Company. At its, request the complainant companies desisted from
their efforts to construct their. bridge, and made this contract. All the
carrying trade of all these railroads at Omaha had been passing over the
bridge of the Pacific Company for years. The officers of that company



UNION PAC. RY. CO. . CHICAGO, R, . & P. RY. CO. 331

had the best means of information and undoubtedly the most accurate
knowledge regarding the subject-matter of this contract. They were
men of high intelligence, whose long experience in railroad management
had ripened their judgment and peculiarly fitted them to deal wisely
with the subject here presented. They fixed their own price for the use
of their bridge and tracks at Omaha, and that price was inserted in the
contracts. In their opinion, the contracts were fair and just; the best
interests of the Pacific Company demanded their execution; they ad-
vised and caused their execution by that company; and, in ouf opin-
ion, the evidence in this case amply vindicates their judgment. The re-
sult is that the Pacific Company has accomplished its great object in
making this contract; it has prevented the construction of the rival bridge;
it has averted a diversion of the traffic from its own bridge and tracks.

The main object of the Rock Island Company in making the contract
was to get the use of the Pacific Company’s bridge from Council Bluffs
to Omaha, and its tracks from Council Bluffs to South Omaha, and from
Lincoln to Beatrice, to fill the gap in its continuous line from Chicago
to Denver. To accomplish its purpose, the Pacific Company made this
solemn contract to permit this use; it delivered that contract to the Rock
Island Company with a formal resolution of the body of its stockhold-
ers, showing its apparently official character; it demanded, obtained,
and enjoyed a part of the benefits of the contract for seven months; it
gave no warning or notice that it would not perform its contract on ac-
count of its invalidity or for any other reason until the Rock Island Corm-
pany had built its proposed railroad from South Omaha to Lincoln, to
be used as a part of its continuous line, at an expense of more than a
million dollars, and then, for the first time, it utterly refused to perform
its contract, and left the Rock 1sland Company without a bridge or the
use of one, without its continuous line, with nothing but this fragment
of a road from South Omaha to Linccln, and even that the Pacific Com-
pany prohibited it from connecting with its tracks. - For such a breach
of such a contract no jury, no court, could justly measure the damages;
no action at law could give adequate remedy. There was but one etfect-
ive remedy, and that was the enforcenient of this contract. That this
remedy should be here applied, the wrongs of the Rock Island Company,
the interest of the public in rapid and speedy transportation over con-
tinuous lines at the least expense, and its higher interest in that wise ad-
ministration of complete justice, which is the great safeguard of civilized
society, alike demanded. To have re.used it, and left these wrongs un-
redressed, would have been neither just nor equitable.

The contract was within the corporate powers of each of the parties to
it; each of them by its own acts becane legally bound to perform it; the
powers of the court below were ample to eniorce it; those powers were
wisely exercised in granting its decree; and that decree is hereby af-
firmed, with costs.

_The questions involved in the case of the Union Pacific Railway Com-
pany, Appellant, vs. Chicago, Milwaukee & St. Pawl Railway Company, Ap-
pellee, are decided by the foregoing opinion, and the decree in that case
ig also affirmed, with costs.
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Gmarp Lire InsuraNce, ANNurry & Trust Co. é al. v. CoorEr @ al.
(Cirouis Cours of Appeals, Eighth Circuit. July 5, 1892.)
No. 109,

L. REFERENCE—CONSTRUCTION OF ORDER—AFPEAL. )

On'a petition by contractors against the receivers of a railway to secure payment
for the eroction of a building, the court referred the cause to a master to ascertain
the amount « ustlx and equitably due as the true yalue of the work done and ma-

- " terials furnished.” The master found the work was done under a contract between
;i the receivers and the builders, refused to hear evidence as to value, and reported
the contract price as the amount due. The court, after & hearing on exceptions,
" confirmed the report, and entered judgment thereon. Held, that while the order
of reference was open to the construction that the actual value of the work and
material was to be ascertained, yet as the trial court had held that it was not in-
tended to bear so broad a construction, and had confirmed the report, an appellate
.- court would not be justified in holding the contrary, where no injustice had resulted.
't GQNTRA'QT—EVIDENOE 10 ESTABLISH—MASTER’S FINDINGS, .
" While ¢ertain railroad buildings were in ¢ourse of construction, a foreclosure suit
- was instituted against the railroad company, and two receivers were appointed.
. .-Bhortly afterwards, by & joint letter, the receivers notified the builders o stop
- work, stating that they would later furnish designs and directions for completing
- the work, “and you will name a gross sum for the performance of the same, which
- will be submitted to the court for approval.” New plans and specifications were
then prepared and ap{)ro_ved by the court, and an order was entered directing that
. the buildjngs be completed in accordance therewith. The receiver in active charge
of that portion of the road notified the builders of this order, and soon afterwards
‘they answeréd by letter submitting a bid for which they would complete the work
on the new plans. The active recelver testified that the receivers accepted the bid,
and. that a formal contract was prepared, and was signed by the builders, but
+“was never signed by the receivers. Re;ging on this contract the builders com-
pleted the work. The other receiver testified that he knew nothing of the bid, but
. that he afterwards saw the work going on, and assumed it was with his colleague’s
 ‘concurrence, and without any estimates or contract. Held, that these facts were
i1 sufficient to just‘i;&y the master in finding that the work was completed under a
.+ binding contract with the receivers.
8. RECEIVERS—REPUDIATIOR oF PENDING CONTRACTS. ) .
= A'builder who is engaged, under contract, in erecting & building for a railroad
.eompany at the time that receiyers gre appointed for the road, is entitled to re-
‘muneration on the basis of the contract price for the work done after the receivers
':ore\ ;ppointﬁd, and before they make a new arrangement with him or notify him
stop work.

s

'

" Appeal from the United States Court in the IndianTerritory. Affirmed.

J. W. McLoud and 8. A. Gilbert, (Samuel Dickson, of counsel,) for
appellants. ‘

L. P, Sandels and A. G. Moseley, (Sandels & Hill, on the brief,) for
appellees. L ‘

Before CALDWELL and -SaxBorN, Circuit Judges, and SHiras, Dis-
trict Judge. ’

‘" SHiras, District Judge. The Choctaw Coal & Railway Company, a
corporation created under the laws of the state of Minnesota, with the
right, among other things, to build and operate railways and to own
and dévelop coal mines, was authorized by the acts of congress approved
February 18, 1888, and February 13, 1889, to construct a railway within
the Indian Territory. . In connection with the building and operation
of the line of railroad’ gnd the development of its mining interests, the
company, in May, 1890, undertook the erection, at South McAlester, in



