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change,.has produced a new and useful result, was clearly one of the objects
of the patent Jaws.” o , _

. This language is pertinent to the forty-third claim, which the defend-
ants infringe. The usual decree will be entered in favor of complainant.

Dixon~Woops Co. v. PFEIFER.

(Cireuit Court, N. D. New York, June 29, 1893))

L. PareNts FOR INVENTIONS—EXTENT OF CLAIM—GLASS-ANNEALING FURNACES.
© - Claim 1'of'letters patent No. 258,156, issued May 16, 1882, to Cleon Tondeur for an

improvement.in glass-annealing furnaces, covers: “The combingtion of the bars,
d, &, arranged side by side, and alternately between each other, the set, d. sup-
porting the sheets of glass, while the bars, &', are pushed towards the leer or flat-
tening wheel, a, and the sst, d, supgorti’ng the sheets of glass, and moving them
onward and through the tunnel, substantially as set forth.” The drawings show
the bars raised some distatce'from the floor, and the specifications state that a space
of about one foot is desirable beneath the Bars; also that in transferring the glass
one set of bars is raised, and the other lowered, about one inch. The evidence
showed that there were gréat advantages in holding the glass some distance above
the floor and oan%ing it in a horizontal ;plane, Held that, in view of the prior
patents to Bievez, Bouvy, and others, the patent could only be sustained as describ-
ing mechanism for carrying the plate in a‘ practically horizontal plane, above the
floor, and. that the statements in the specifications were sufficiently definite to be
read into the claim, so.as to give it this construction. Tondeur v. Stewart, 28 Fed.
Rep. 561, and Same v. Chambers, 37 Fed. Rep. 883, followed.

SAME-—BPEOIFICATIONS. i : . ‘

Ags the specifications point out that the bars are to be located at some distance
above the floor, and so arranged as to carry the glass on practically the same hori-
zontal plane while advancing it through the leer, it is immaterial that the inventor
did not more precisely point out the advantages which would inure from this
arranﬁemeut, or that he himself was not aware thereof when obtaining the
paten’ : . . S

In Equity. Bill by the Dixon-Woods Company against Pfeifer for
infringement of letters patent No. 258,156, issued May 16, 1882, to
Cleon Tondeur, for an improvement in glass-annealing furnaces. Decree
for complainant, R ' '

W. Bakewell & Sons, for plaintiff,

Hey & Wilkinson, for defendant.

Wairacg, Circuit Judge. The patent in suit (granted May 16, 1882,
to Cleon Tondeur, for glass-annealing furnace) has been twice adjudicated
by Judge AcHrsoN at final hearing in fully contested cases in the circuit
gourt for the western district of Pennsylvania, and sustained as to all
the claims of which infringement was alleged. The combinations which
are the subjects of the several claimg are each employed in the furnaces
or leers of the defendant, who is & confractor and builder of leers.. Ev-
idence has been introduced for the defendant in the present case re-
specting the prior state of the art, and the utility of the patented inven-
tion, which was not introduced in the former cases. TUnless, in view
of this new evidence, there should seem to be reason for disagreeing
with the conclusions reached by Judge AcHEsON, the rule of comity
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should prevail, and his conclusions should not be disturbed on any
questions concerning which there is fair room for a difference of
opinion. ,

The principal contest is upon the first claim, and it is not contended
for the defendant that he can succeed unless the validity of this claim is
successfully impeached. The invention set forth in the patent is defined
by Judge AcmesoN in Tonduer v. Chambers, 37 Fed. Rep. 333, as
follows:

“The patent discloses a device for transporting the sheets of glass from the
flattening wheel to the discharge end of the annealing chamber, tunnel, or
leer, consisting of two sets of parallel bars (designated d and d’) extending
lengthwise through the leer, and elevated above the bottom thereof, the bars
of the respective sets being arranged side by side, and alternately between
each other, one set reciprocating longitudinally and conveying the glass, and
the other set supporting the glass at certain times, whereby the sheets of
glass are supported in and carried through the leer in substantially the same
horizontal plane.” :

The claim reads as follows:

“(1) The combination of the bars, d, d’, arranged side by side, and alter-
nately between each other, the set, d, supporting the sheets of glass, while
the bars, d’, are pushed towards the leer or ilattening wheel, @, and the set, d,
supporting the sheets of glass, and moving them onward and through the
tunnel, substantially as set forth.” '

According to the views of Judge AcHESON, as expressed in the case
referred to, and in the earlier case of Tondeur v. Stewart, 28 Fed. Rep.
561, the first claim of the patent is to be read broadly for two sets of
bars arranged alternately side by side some distance above the floor of
the leer, so that the sheets of glass are supported by one set and moved
onward by the other through the tunnel in practically the same horizon-
tal plane when coacting mechanism is applied. According to the com-
plainant’s expert, the claim is infringed by any leer which employs
two sets of bars arranged alternately side by side some distance above
the floor of the leer and any mechanism coacting with said bars whereby
they will perform the assigned function of supporting the sheets of
glass and moving them onward through the leer in practically the
same horizontal plane. A brief description of two types of leers will
suffice to exhibit the prior state of the art. These are shown in the
patents to Bievez and to Bouvy. The Bievez leer is of the usual, rec-
tangular form, with the usual tile or stone floor. The floor is divided
longitudinally by a series of channels. Located in these channels, and
connected together so as collectively to form a frame, are a series of iron
bars, resting on a series of grooved wheels. The wheels are supported
by axles located in transverse channels beneath the floor. Coacting mech-
anism is employéd for actuating the frame whereby the series of iron
bars are raised, advanced, lowered, and pushed backward. In opera-
tion, a plate of glass from the flattening oven is placed upon the floor
of the leer, and the mechanism is actuated to elevate the frame and lift
the glass from the floor, carry the glass forward, and deposit it upon the
floor. The frame is then lowered, pushed back to its original position,
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and the @pémtion repeated ‘until the glass is transparte& through the
leer. " The ‘Bouvy leer, 'in' general ' construction, résembles that of
Bievez, but differs in the devices for transporting the glass through it.
The frame which is supported in'the longitudinal channels consists of two
serieg of iron-shelves, which reciprocate each between thé éther, each hav-
ing & vertical and longitudinal mdtxon, which is coincidentiand equal and
‘#lso’ continuous. Mechanism ig' employed which actuatés one series of
the shelves downward and forward, and the other at the same time
upward and backward: | In operation; the glass is placed upon ene of
the seties of shelves, the ‘miechanism' is actuated, and, as the two series
pasd éach other, the aecending series removes the glass from the descend-
ing sexies, and cames it forward untll it is in’ like manner removed
again by the other seriés, and thus is.transported through the leer. To
summarize: In the Bieves _patent: the . frame has a free, vertical, and
longitudinal movement. ' Its function’'is to lift a sheet of glass by its
vertical movement from the floor of the leer, and by its longitudinal
movement carry it to an advanced position on the floor.: In the Bievez
patent, one .geries of shelves moves .vertically and long'itudinally, while
the other set is moving vertically and longltudmally in-an opposite di-
rection. ' ‘The function performed’ by the shelves is to transfer a sheet of
‘glass from’ one set to the other, and advance it through theleer. In the
Bievez leer the sheet of glass rests upon the bottom of the leer through-
out its passage éxcept while being advanced at each elevation of the
frame. In'the Bouvy leei the glass does not rest at any time in its passage
through the leer upon the floor, but it'is not advanced in the same hori-
zontal plane,’and in its movement describes a circle whlch varies the
longltudmal planie about eight inches. -

- Besides the patents introduced in the former htlgatlon to show the
prior state of 'the art, the defendant has introduced others in the present
case, of which those relied on in argument at the bar are the French patent
to Leverne of 1868, and ‘the Belgian patent to Bouillet of 1878. The
Belgian patentto Gugnnn set up in the answer, cannot be considered,
because it was not'introduced in evidence. Neither of these new pat-
ents are of any value as impeaching the novelty of the claim as it has
been construed. Fach of them belongs to the Bievez type, but in
Bouillet’s two sets of parallel bars co-operate to lift the glass from the
floor, and advance it along the leer instead of the single set of Bievez. '
It is plain that the novelty of the first claim of Tondeur’s patent resides
in the substitution of his supporting bars for the floor or floor ribs of the
leer shown in all the earlier ones of the Bievez type, and in so arranging
his two sets of bars that when in operation at all times while the glass
is moving through the leer it is carried forward on practically the same
horizontal plane, instead of on the varymg plane of Bouvy. The two
pronounced advantages of Tondeut’s inven.ion, according to the proofs,
arige from the arrangement of the bars‘at some distance above the floor
of the leer, and in such relation to each other-that they retain at all
times while advancing the glass practically in the same horizontal plane;
and unless the claim can be limited to such combination it is very doubte
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ful whether it has any patentable novelty. If Tondeur had stated in
his specification substantiglly that he had discovered that by maintain-
ing the glass constantly at the same distance above the floor of the leer
throughout its 'passage, #nd by advanéing it through the leer in prac-
thdHy the same horizontal plane, an improvement in the art of anneal-
ing would be effected, there would be no difficulty in giving the first
claim the broad oonstructlon which has been placed upon it by the ex-
pert for- comnlalnant and in the previous adjudications. That an im-
provement is. effected by such treatinent cannot well be gainsaid upon
the proofs in' the present record. - In order to obtain the best results,
both in obviating breakage in the process and in improving the quality
of the glass, the cooling process should be such that the glass may be
homogeneous throughout, and the tension of its particles umroxmn “Cur-
rents of cold air occur af the floor of the leer. The heat is unequa]ly
distributed throughout the glass during the time it ig resting upon the
floor. The temperature is more uniform at some distance above:the
floor, and along the same horizontal plane.. Unless the glass is main-
tained at substantially. the same horizontal plane it is subjected. to the
variation of temperature which exists between the upper and lower por-
tions of the leer. It is advantageous to so support -the glass in the leer
that the heat may be freely radiated from both surfaces, and at an equal
rate. The proofs show quite persuasively that the leers constructed con-
formably to Tondeur’s patent, with the limitations mentioned, have
superseded all the leers in this country in commercial use. It is glso to
be observed that there is no evidence that leers of thé Bouvy or Bouillet
type have evér been used or constructed. If the specification which is
addressed to those skilled in the art instructs them that the barsare to be
located at some distance above the floor of the leer, and are to be so ar-
ranged that:when the operating mechanism is apphed to them they will
maintain the glass on practically the same horizontal plane while ad-
vancing it through the leer, it is immaterial that Tondeur did not more
precisely point out the advantages which would inure from such an ar-
rangement, or whether he himself was aware of these advantages at the
time of obtaining his patent. The specification states that “a space
about a foot deep is desirable beneath the bars.” The drawings show
the bars raised some distance above the floor. The specification also
states that the reciprocating bars are lowered and the supporting bars
are raised in the operation of transferring the glass “to the extent of
about one inch.” In view of these statements in the specification, and
what is-gshown in the drawings, it cantot be affirmed that the conclu-
sions reached by Judge Acurson are unwarranted, although, as an orig-
inal proposition, I should doubt whether the necessary limitations are
sufficiently implied from the specification to be read into the claim.
Certainly the case is not one in which I should be justified in refusing
to follow his decision. A decree is ordered for the complainant.’
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~Cavrdornta Fie Syrup Co. v. IMprovED Fra Syrup Co.
' (Circuit Court, N. D. California. May. 23, 1893.)

L. TRADE-MARKS—FRAUDULENT IMITATION—EVIDENCE. . ¥
Complainant, “California Fig Syrup Co,,” manufactured a syrup from figs, and
putitupin Pa.ckages, having as a device thereon a fig tree, with leaves and fruit, and
the words “Syrup of Figs,” as a trade-miark. Respondent, “Improved Fig Syrup
Co.,” made and put up the same article in a package with the same device and the
words “Improved Syrup of Figs” as a trade-mark. Respondent, on remonstrance,
changed its device to the figure of a woman holding up a fig, with the words “Fig
SByrup” ag a trade-mark, all of which occupied the same place and space on the
. package as complainant’s device, and was, besides, an imitation of complainant's
giew!spaper advertising device. - Held, that complainant was entitled to an injune-
on, :

2. SaMr—ErrEcoT OF PLAINTIFF'S DECEPTION.

The factthat plaintiff’s:trade-mark, “Syrup of Figs,” being merely descriptive,
was deceptive as a designation of the compound, did not affect plaintiff’s right to
an injunction; the matter in controversy being, not the right to the exclusive use of
the words, but respondent’s simulation of complainant’s devices and packages with

a view to deceive customers. - -

8. Sawr—PLEADING. i
An objection to the bill on the ground that 1t was uncertain whether complaint
was made of thé use of the words “Fig Syrup” or “Syrup of Figs” by themselves
- or in combination with other words, devices, ete., could not be sustained; it being
enough, for the purposes of & demurrer, that complainant was entitled to relief in
respect of the combined use, which was clearly set forth in the bill.

4, SAME—PARTIES, : : -

The bill alleged that respondents B. and others were using respondent corporation

as & means of infringement, they being themselves substantially the corporation.
Held, that thers was no misjoinder in making them parties defendant.

In Equity, Suit by the California Fig Syrup Company against the
Improved Fig Syrup Company. On demurrer to the bill. Overruled.
Olney, Chickéring & Thomas and Paul Bak-well, for complainant.
" John L. Boone, for respondent.

McKeEnNa, Circuit Judge, (orally.) This is a case of infringement of
a trade-mark. There is a demurrer to the complaint, and a motion for
an injunction. The granting of the latter is dependent upon the action
of the court on the former. The basis of the suit is the effort of the re-
spondent to imitate the trade-mark of the complainant, and to thereby
represent to the public that its goods are those of complainant. If the
bill shows this, the complainant is entitled to relief. In McLean v, Flem-
ing, 96 U. 8. 245, the courtsay:

“Tt is not necessary, in order to give the right to an injunction, that the
specific trade-mark should be infringed, but it is sufilcient if the court should
be satisfied that there was intent on the part of the respondent to palm off
his goods as the goods of complainant, and that he persists, after being re-
quested to desist.”

Citing Woollam v. Ratcliff, 1 Hem, & M. 259. To the same effect is
Pierce v. Guittard, 68 Cal, 68,8 Pac. Rep. 645. :

The bill alleges a high reputation of complainant’s compound, ac-
quired by its virtues and by extensive and expensive advertising, and also
describes complainant’s trade-mark, the form and size of the bottle, and
package used by it, and illustrates them by exhibits. Tt also describes
the imitations of respondent, and illustrates them by exhibits. The



