286 3y O™  FEDERAL: REPORTER, vol, b1 i :e

L et IR I

¢ Liowstm €0 et al.

RURTE S T SR TR N

CRNSH

VS G NI

. (Ctrewit Court, N, D. 1llinols, July 29, 1892.)

1. PATENTS FOR INVENTIONS—SHINGLD ;SAWING, MACHINE—PATENPABILITY—NOVELTY,
The first and third claims of letters patent No. 330,846, issued April 8, 1888, to
Willis J. Perkins, for improvements in shingle sawing machines, whith claims are
- for,the combination of a shingle sawing machine with a lever. fulcrumed near the
central shalt, 80 that shaft and carriage may be lifted so ag to permit dccess to the
sawsitahd ‘having a'catch piece to lock the lever in positioh, are void for want of
S BOVeIRYM i n oty Ly . L
2, SAME—DoGHNG DEVIOE—ANTICIPATION. i o
: The 4th, Bth, and 45th’ claims of said patent, for' the combination of the rotating
carriage of ashinglesawing machine'with a dog near the periphery of the carriage,
80 arranged that the dog secures and maintains a firm hold on the block of wood
‘while it'{s being sawed, grasping and'releasing the ‘block at ‘precisely the right
time to insure the sawing of the shingle and the dropping of the block for the next

... operation, were not ar;tigipated by .previous patents. ) L

8. BAME—SPALTING DEVICE—ANTICIPATION. S

‘The 26th, 27th, 20th, 80th, ahd 3lst: claims of sald patent, for a spalting device
. . oonsisting of two tracks capable of opening or moving apary while the block of
wood is resting on them, 8o as to drop the block when it is desired t0 saw no more

ooy .

++- ghingles out of it, were not anticipated by previous patents.
4, SAME+~PATENTABILITY—INVENTION. - - L
The forty-third claim of said patent, for the combination with a saw carriage of a
_ wooden block furnishing a bearing for the same, and an oil-retaining trough in which
the block is seated,s not void for want of patentable invention, the blocks formerly
in use being of iron. . .

In Equitf." . Bill by Willis J. Perkins against the Interior Lumber
Company, Charles A. Street, Wayne B. Chatfield, and Frederick A.
Keep for injunction and accounting.

Offield, Towle & Linthicum and Taggard & Dennison, for complainant.
Winkler, Flanders, Smith, Bottum &  Vilas, for defendants.

GresHAM, Circyit Judge. This is a suit for infringement of letters
patent. No. 380,346, granted to the complainant, April 3, 1888, for new
and useful improvements. in shingle sawing machines. The invention
relates more particularly to machines of the character which have a ro-
tary carriage .carrying a plurality ‘of shingle bolts or blocks, and saws
which cut the shingles from the block. “The object of the invention,”
says the specification, “is to improve the working parts of a machine of
the character described; and the invention consists in improvements in
-the carriage controlling and operating devices; also in certain improve-
ments in the mechanism for bringing the blocks to position preparatory
to sawing; also in improved constructions and combinations for deliver-
ing the spalt and the sawdust from. the machine; also in many other
details of construction and combjnation of parts.” Claims 1, 3, 4, 5, 26,
27, 29, 380, 31, 43, and 45 are,in issue. - . . D

The chief element of the first claim is a lever to facilitate the lifting
of the carriage wheel or rim, in order to obtain access to the saws, which
it is necessary to change at short intervals, and to lift the rim quickly
when a spalt or thin piece of timber gets between the saw and the car-
riage. The claim reads:
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- “(1) A shingle sawing machine having saws mounted an vertical arbors,
anda rotary. bolt carriage supported on a cen¢ral vertical shaft, in combina-
tlon with 4 lever extending from the outside of the frame to the central shaft,
tulerumed néar and having a bearmg on said shaft, whereby the shaft and
éarriage may be hfted to permlt access to the saws, substantlally as de-
scribed.™ :

The use of the lever in this comblnatlon wag undoubtedly an improve-
ment upon the old way of llftlng the shaft for the same. purpose by a
erowbar havlqg a bearing at or near its lower end, and properly ful-
crumed but, by was an improvement involving no mventmn The third
claim is the same as the first, with the aqdltlon of a catch piece attached
to the frame to connect the lever and hold it up or down—lock it in po-
sition. Such ‘locks were old in connection with levers and other devices,
This claim’ should .not have been allowed.

Perking’ doggmg device, inventions are represented by claims 4, 5,
and 45, and read as follows: )

“(4) The comhmatwn with the rotatmg carriage ot a shmgle-sawmg ma-
chine, of a ‘dog near the periphery of said carrjage, a bent arm pivotally con-
nected at its outer end to said carriage, and at its Inner end bearing an anti-
friction roll, & spring smroundmg said arm, having an abutment on the car-
riage, and an adjustable abutment on ‘the arm, whereby the pressure of the
spring may be regulated; and a cam or incline on the franie agamst which
the antifriction roll has a bearing in the rotation of the carriage, substah-
tially as described. (5) The combination, with the rotary earriageof a shin-
gle sawing machine, of a dog near the perjphery thereof, and guided in radial
ways in said carriage, an arm connected 10 saxd dog, and extendmg mwaldly
past the stationary dog towards the center of the carriage, a spring pressing
said arm-and dog inwardly, a cam surface on the frame in position to press
out the said arm during:a portion of the revolution of the carriage, and a sup-
port for the inner end of said arm, substantiallyas described.” “(45) In com-
bination, in a shingle sawing machine, a series of block receptacles grouped
round a central axis, a movable dog at the outer side of each block receptucle,
4 fixed dog at ‘the inside of each block receptacle, and an 'arm connected to
the movable ddg, and extending inward past the fixed dog.”

;Clalm 45 is substantially the same as claim 4, and, with the excep-
tion of the support:at the inner end of the dog arm, claim 5 is not un-
like it. The dog secures and maintains a firm hold on the block while
it is operated upon by thesaw. The action of the dog is such that it grasps
and releases the single block of wood .at precisely the right time to insure
the sawing of the shingle and the dropping of the bolt for the next oper-
ation. The great utility of the dogging devices is clearly established.
Indeed, it is.not denied, and the only question is whether the combina-
tions covered by the three claimg are anticipated by any of the patents
get,up in the answer.. In the Freeman patent of 1858 the outer dog is
moved by a devige situated outside the rim. Thisdevice is intended to
gause the dog to bite the block, and hold ‘it in position until released.
The automatic lock of the movable outer dog is the essential feature of
this alleged invention. The Freeman patent of 1859 dispenses with the
automatic lock, .and -substitutes. in place of it a track extending more
than one third t.he circumference of the rim. Neither of these patents
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would suggest to a skilled mechanic the Porkins ‘dogging devices. The
mechanisms degeribed in the Kinney & Parker patent of 1868 are unlike
the three Perkins dogging devices, both in construction 'and mode of
operation. The Evarts patent of 1854 merely shows & lever with a
weight attached to it, and without any spring used in connection with it."
This lever is connected to the inner, and not to the outer, dog, and the
saw cuts against the outer or stationary dog This is not the Perkins dog-
gmg device. The Clark patent of 1861 is for a device having a rotating
camage and 4 dog near the periphery. It hasa compressmg spring to
revent d too rigid bite'of the dog, but it is not the spring arm of the
IIlerkm:s patent. The block is dogged and undogged by the operation of
the two tracks. The tracks which cause the dogs to act upon the block
terminate in & curved piece concentric with the rim, which extends over
one third of the way around the machine, holds the dog upon the block
during the passage, and retains the bite of the dog upon the block dur-
ing the passage of the rim for one third or more of its revolution. This
is‘not the device covered by’the three claims now under consideration.
‘The machine described in the Palmer patent of 1870 isunlike the Per-
kinhs dogging mechanism. The Palmer maching does not contain cams
located within the inner dog for the purpose of releasing the dog from the
block. - It dees not contain.a dogsupported by alink. "It shows no button
on the arms. Itshows no dog arm'pivoted to the outer dog, and extend-
ing past the inner dog. It showsan extension of the outer dog itself con-
nected with the inner dog. Itshows the inner dog mounted upon the lever
turning upon a pivot, and pivoted to that lever a short arm to be operated
upon by a weighted lever, which is in no sense a cam; the end of the latter
lever being beveled perpendicularly to allow 2 ready clearance from the
block which acts upon the lever. The saw in a rotary shingle machine cuts
in one direction only, and, practically, lengthwise of the shingle bolt,
thus presSmg it with great force against the dog towards which the saw
turns. It is believed that a dog constructed as shown in the Palmer
patent would vibrate under the varying pressure of the saw, and not
firmly retain the shingle bolt. The Palmer device does not contain the
elements in the combinations known as the Perkins dogging devices.
The evidence does not:show that the Palmer device was ever used prac-
tically, and it is not probable that it is capable of such use. The O’Con-
nor patent of 1887 shows an outer dog operated from the track on the
outside of the carriage rim. It contains no dog or dog arm extending
inwardly past the inner dog, and no track within the inner dog for un-
dogging the block. This is not the Perkins dogging device. The Clark
patent of 1863 shows a machine with a frame which entirely surrounds
the block receptacle Within the frame, and between it and the inner
dog, is a semielliptical spring, which fills a portion of the space which
should be occupied by the block, thus rendering it necessary to make
the rims much larger. This frame is provided with a cam at its inner
end, but it contains no friction roller or link. It hasno spring for oper-
ating the dog arm or the dog, and the frame is moved positively by the
cam, ' The spring is used to prevent a too rigid bite of the outer dog by the
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positive movement given it by the cam. Inthe Perkins dogging device,
the spring constitutes the sole means of moving inwardly the outer dog,
thus causing it to dog the block, and the cam alone releases the block
from the dog, and holds it undogged for a suitable time. There is a
material difference between this device and the structure shown in the
Clark patent. The dogging devices used by the defendants are the full
equivalents of the devices covered by claims 4, 5, and 45 of the patent
in suit, and infringe them.

We now take up the Perkins spalting device, inventions, and claims.
Much timber, not fit to be cut into boards, is now manufactured into
shingles. Before the spalting devices came into use, it required an extra
man to remove the refuse blocks of timber and spalts from a rotary shin-
gle machine, which work was not free from danger to both operator and
machine, The complainant insists that he invented the first practical
and commercial automatie spalter. A rotary shingle machine has a
series of block receptacles arranged around a carriage wheel extending
from a point near the periphery inwardly. The block receptacles are
placed as close to each other as possible to economize room and expense.
The wheel revolves at the rate of eight or ning revolutions per min-
ute, and the time for opening the movable track sections, dropping the
block, and closing the sections to receive the next block must be accom-
plished in one second. To attain this result, Perking realized that it
was necessary to move the track sections quickly, drop both ends of the
block at once in a true vertical plane, move the sections so that no
time would be lost and no space left open, open the sections after the
preceding shingle bolt had passed from them, and close them before the
following bolt had reached the opening. He accordingly moved his
track sections bodily away from each other, thus obtaining the widest
opening with the least possible movement of the track. He moved these
sections “from beneath the block,” so that the block, dropping in a hor-
jzontal position, would clear the movable sections. He placed a trip on
the carriage rim that is shifted by the sawyer as it passes him into position
to cause the spalter to open when in its revolution it reaches the spalting
mechanism. The evidence shows that this machine is so nicely con-
structed and adjusted that it will drop blocks varying in thickness from
a few inches to two feet, when running at a speed of 187 clips per min-
ute. The claims here under consideration read:

“(26) In a shingle sawing machine, the combination of the saw, the rota-
ting carriage having bolt receptacles which move over the saw, a bolt-support-
ing way consisting of two concentric circular tracks and two movable sections
side by side, and forming part of said tracks, adapted to be displaced from
normal positions under the bolt. (27) The saw and carriage, substantially
as described, the circular guideway, movable sections in and forming part of
said guideway, supported on hinged posts, and lever mechanism connected to
the posts, whereby the sections may be swung radially in opposite directions,
all in combmatlon substantially as stated.” “(29) The combination, with
the rotating carriage and its saw, arranged substantially as shown, of the cir-
cular way beneath the carriage, having a movable section, a movable bar out-
side the rotating carriage and connected to the movable seetion of the way,
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angd, a trin.on the carriage adapted to be thrown into position {o displace the
mg;%;b],giﬁgck'sectio.p . gs: set E)t?fgl * (80) The Totating carriage and saw, ar--
ranged Substantially as described, thé”way beneath ‘the carriage having a
nfovablésection, the mdvable bar butsidd the darriage ronnécted’to the move:
abléiséfﬂsidﬂ», thé trip on'tlie catriage ‘adapted' to be..thréwn: inte position.to
engagel the movable bar,and a stop on the frame.in. position to throw the trip
out: of operative position, substantially as described. = (31),,The combination,
with a rotary carriage anq a horizontal saw, of a block-supperting way, con-
sisting’of two tracks, a section of each-track 'in ‘advance of 'the saw made
movable, and a catch on the carriage in position to 6perate both tracks simul~
ta;i}iéﬁﬁél‘yl‘ﬁs"sétifoirb LT R L T »
SR U S AR AR B R B T N S 1y . - s . X
.-'The O’Connor patent;is chiefly.relied on as an anticipation of these
claims. 11t thus des¢ribes its: mechanism, for dropping the imperfect
shingie}bloqks:w SRRl e By g = B
% & t'the left of Tig! 1, 'dnd at the right of Fig. 4, I show a detachable or:
svinging track gectioniFL iOnhe¢ end of aiid: track. is pivoted to an upright:
pestiat 84, upon which said track section swings. . The freg.end of the.spe~
tian, /4, whep in the posjtion of Fig, 4, laps against the.outer stationary sec-
tion of track 83,  Near {‘heﬁcsn.‘ter, of; the gwinging' section, at 8, I pivotally
attach a drawbar, d?, | The other end of ‘said bar 1§]ogsely attached to an up-.
right sWinging or reciprocating’ bat, K, ahd'to the bar, K,'I attach a swing-
ing’bar, d; its"inner ‘eiid béing piveted to the stationary frame, H, To the
forked upper-enid of ‘thd bary K, I pivot a dog, /, and to the rear end of said’
dog:1:pivot an- operating rod, n. -Said .rod is. attaclied to the bar, X, and
travels with suid bar.;, Its lower end:is. bent outward, forming a horizontal
foot-siap, nd. . HeeFig. 1., e is a collar, fixed on suid rod, and O1is a coiled wire
engircling said.rod, The spring holds the rod up to’ its normal position, as
shown in'Fig. 1.”" The lower end of the' retiprocating bar, K, is’ pivoted to
the foiked standard at’SY ‘Which is firnily attached to the base," A, ofithe ma-
chine. "See Fig. 1. Attachéd to the bar, K| and passing over the pulley, n!,
is-a cord;.c?, with: weight. 20'. - Said cord. and, weight hold the bar, K, in its.
normal positiony as shown.in Figs, 1 and, 4, also inclosing the swinging sec-
tion;(}f the. track, FL.. The object of the foregoing parts is in cutting the
shingles frp'mé{&*)é Tawer fice.of the biocks.: 'As they are reduced, the remain-
ifig portion of the block tay be unfit’ for'shingles on account of a bad heart,
of 'because'oll ratten thdtériat or knots; and to discharge such a block from the
miachine, and not be obliged té saw it upintoishingles, the operator places his-
foot: upon;thestep, u?, ‘throwing:the dog, ./, up, when: its projecting end will
engage.with,one of thelugs, @; on the periphery of the traveling carriage, W,
when the bar, Ky ,will;bqy%vgu,ng back to the dotted position of Fig. 1, draw-
ing the swinging track séction, £1, back tothe dotted position of Fig. 4. When
the refuse block passing fro the saw reaches the opening, it drops through
and down the slideway, C',. . As soon as the block has passed through, and
the lug, , hag left the ‘etfd ot the dog, J, ‘the ‘Operdtor removes his foot from
the step, %, wn}ét’\"theﬂéi:%ht,‘"wi,:',wil}_ ‘driw’the bar, X, back to the normal
position of Fig:'1, lso'closing or Swinging the trick, £1, back to its nurmal
position, as shown in' Figs."1,'2, anf’'4. = The shingle blocks are droppeil onto
theﬁ‘stati(‘yn“f@ufksfpﬂ&;ytﬁej'ope:éttqr‘»ijbm ‘the table, D3, the sliding heads,
%? bgirz’g}d{gé“n.( back as they pass the table, D3, to freely receive the shingle

"It will'be observed: that instead of dféplacini the track from: berieath
the block,’ an@eﬂﬂ‘)&? oifig it with its lower surface in a horizontal plane,
8§ Perkins does, O'Gonnor, by his, mechanism, opeils his track in ad-
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vance of the arrival of the block, so that it plunges end foremost into the
opening. The block necessarily drops through the O’Connor machine in
a somewhat tilted position, and thus lodges and interferes with the opera-
tion of the mechanism: ‘The Perkins spalting device contains two tracks
capable of opening or moving from each other while the block is resting
upon them. Perkins was the first to construct such a device. He first
invented mechanism capable of automatically operating spalting ways at
the proper time to drop the block or spalt. He first used a trip upon
the carriage adapted to be set or placed in-position in advance of the time
when the spalter was to drop the block. Inshort, he invented and put
into actual use the’ first spalting device of real commercial value on a
shingle machine. The evidence shows that not a single machine has
been- madé in accordance with the O’Connor patent within the last six or
seven years, and that those that were made before were unsatisfactory,
if not worthless. The defect in the O’Connor machine is inherent, and
cannot be remedied. George Challoner & Sons own the O’Connor pat-
ent, and they are bearing the expense incident to the defense of this suit.

It was claimed by their counsel that the Perking device involved no in-
vention; that it was a mere mechanical improvement upon the 0’Connor
device; and yet, with the latter before them, they did not see how it
could be improved. The machines made by the defendants contain the
dogging device and dropping device covered by the Perkins patent. An
obvious effort has been made to avoid the responsibility of infringement
by mere mechanical changes. The Perkins spalting device and the
O’Connor spalting device do not operate upon the same principle; they
are functionally unlike. - The Holbrook patent of July, 1883, also re-
lied on as an anticipation of the Perkins spalting claims, relates to a
cash and parcel carrying device in common use in stores ; that device is
8o constructed that the rails spread at desired points. ' do not think
this patent is relevant. The defendants infringe these claims.

Claim 43 reads: ‘

“(48) The combination, with a saw carriage, of a wooden block furnisning
a bearing for the same, and an oil-retaining trough in which said block is
seated.”

Iron blocks had previously supported the carriage rim, but they bent
and wore the rim, and the friction quickly scraped away the oil from
the blocks, the “faces of which also became uneven from wear.” 1In the
place-of these, Perking substituted wooden blocks, resting in oil recep-
tacles, to feed or lubricate the wheel, and keep it in a true plane and in
good condition. Oil is supplied but once a day, and by capillary attrac-
tion it keeps the rim lubricated.” The great utility of this device is not
disputed, and I think it involved invention. The substitution- of one
material for another in manufacturing often effects material changes both
in product and expense. In Turrill v. Railroad Co., 3 Biss. 66, Judge
DruMMoND said: ‘

“A slight change. sometxmes, of a known machine, or some of its parts,
will affect surprising results, and to protect a party who, by inventing such
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change,.has produced a new and useful result, was clearly one of the objects
of the patent Jaws.” o , _

. This language is pertinent to the forty-third claim, which the defend-
ants infringe. The usual decree will be entered in favor of complainant.

Dixon~Woops Co. v. PFEIFER.

(Cireuit Court, N. D. New York, June 29, 1893))

L. PareNts FOR INVENTIONS—EXTENT OF CLAIM—GLASS-ANNEALING FURNACES.
© - Claim 1'of'letters patent No. 258,156, issued May 16, 1882, to Cleon Tondeur for an

improvement.in glass-annealing furnaces, covers: “The combingtion of the bars,
d, &, arranged side by side, and alternately between each other, the set, d. sup-
porting the sheets of glass, while the bars, &', are pushed towards the leer or flat-
tening wheel, a, and the sst, d, supgorti’ng the sheets of glass, and moving them
onward and through the tunnel, substantially as set forth.” The drawings show
the bars raised some distatce'from the floor, and the specifications state that a space
of about one foot is desirable beneath the Bars; also that in transferring the glass
one set of bars is raised, and the other lowered, about one inch. The evidence
showed that there were gréat advantages in holding the glass some distance above
the floor and oan%ing it in a horizontal ;plane, Held that, in view of the prior
patents to Bievez, Bouvy, and others, the patent could only be sustained as describ-
ing mechanism for carrying the plate in a‘ practically horizontal plane, above the
floor, and. that the statements in the specifications were sufficiently definite to be
read into the claim, so.as to give it this construction. Tondeur v. Stewart, 28 Fed.
Rep. 561, and Same v. Chambers, 37 Fed. Rep. 883, followed.

SAME-—BPEOIFICATIONS. i : . ‘

Ags the specifications point out that the bars are to be located at some distance
above the floor, and so arranged as to carry the glass on practically the same hori-
zontal plane while advancing it through the leer, it is immaterial that the inventor
did not more precisely point out the advantages which would inure from this
arranﬁemeut, or that he himself was not aware thereof when obtaining the
paten’ : . . S

In Equity. Bill by the Dixon-Woods Company against Pfeifer for
infringement of letters patent No. 258,156, issued May 16, 1882, to
Cleon Tondeur, for an improvement in glass-annealing furnaces. Decree
for complainant, R ' '

W. Bakewell & Sons, for plaintiff,

Hey & Wilkinson, for defendant.

Wairacg, Circuit Judge. The patent in suit (granted May 16, 1882,
to Cleon Tondeur, for glass-annealing furnace) has been twice adjudicated
by Judge AcHrsoN at final hearing in fully contested cases in the circuit
gourt for the western district of Pennsylvania, and sustained as to all
the claims of which infringement was alleged. The combinations which
are the subjects of the several claimg are each employed in the furnaces
or leers of the defendant, who is & confractor and builder of leers.. Ev-
idence has been introduced for the defendant in the present case re-
specting the prior state of the art, and the utility of the patented inven-
tion, which was not introduced in the former cases. TUnless, in view
of this new evidence, there should seem to be reason for disagreeing
with the conclusions reached by Judge AcHEsON, the rule of comity



