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In re Corning ¢ al.

Unrtep STATES v. GREENHUT ¢ al.

(District Court, N. D. Ohio, E. D. June 11, 1892.)

1. MoNOPOLIES—CRIMINAL LAW—INDICTMENT.

An indictment under theact of July 2, 1890, relating to monopolies, averred that
defendants, in pursnance of a combination to restrain trade in distillery products
between the states and monopolize the traffic therein, acquired by lease or purchase,
prior to the passage of the act, some 70 distilleries, producing three quarters of the
‘distillery products of the United States, and that they continued to operate the
same after the passage of the law, and by certain described means sold the product
at increased prices. Held, that no crime was charged in respect to the purchase
or continued operation of the distilleries, since there was no averment thatdefend-
ants obligated the vendors of the distilleries not to build others, or to withhold their
capital or experience from the business.? ' .

2, Bamz.

The indictment further averred that defendants, in pursuance of the combination,

shipped certain of the products to Massachusetts, and sold them there through their

* distributing agents to dealers, who were promised a rebate of five cents per-gallon
on- their purchases, provided such dealers purchased their distillery products
exclusively from the distributing agents, and sold them no lower than the prescribed
list prices, said rebate to be paid when such dealers should sign a certificaté that
they had so purchased and’sold for six months; and that by this means defendants
had controlied and.inereased the price of distillery products in Massachusetts.
Held, that no crime was charged with respect to such sales, since there was no
averment of any contract whereby the purchasers bound themselves not to pur-
chase from others, or not to sell at less than list prices.

8. CRIMINAL LAw-—FEDERAL CoURTS—REMOVAL OF PRISONER.

On an application to a federal court for the removal of a resident of the district
to.a distant state and district for trial, itis the duty of the court to scrutinize the
indictment, disregarding technical defects, but to refuse the warrant if the crime
alleged is not triable in the district to which a removal is sought, or if the indict-
~ment faiis to charge any offense under the law.

At Law. Indictment against Joseph B. Greenhut and others for vio-
lating the law against monopolies. Heard on application for a warrant
to remove defendants to another district for trial. Denied and prisoners
discharged.

Allen T. Brinsmade, Dist. Atty., for the United States.

Elihw Root, Thos. Thaicher, and 8. E. Williamson, for defendants.

Ricks, District Judge, This cause comes before me upon the applica-
tion by the district attorney for a warrant for removal to the district of
Massachusetts of Warren Corning and Julius French, citizens of this ju-
dicial distriet, against whom is pending an indictment preferred by the
United States in the district court for the district of Massachusetts. A
certified copy of the indictment, together with the return of A, J. Wil-
liams, a United States comymissioner for the circuit court of this district,
that said defendants refused to give bail, and were by him committed,
is filed. The defendants object to the granting of a warrant for removal,
because the indictment does not charge an offense against the laws of the
United States. Being residents and citizens of this judicial district, they

‘1See U. 8. v. Greenhut, 50 Fed. Rep. 469, for a decision in the district court of Mas-
sachusetts on' motion to quash. ‘ S o

‘w
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claim the right, upon this application, to challenge the sufficiency of the
indictment, and insist thag:it:is the duty of the district judge, before or-
dering the removal of a citizen to a distant district for trial, to scrutinize
the indictment, and to refuse the warrant in case it appears upon the
face of the indictment either that the crime alleged was not committed
in the district to which the removal is asked, or that the indictment does
not sufficiently charge an offense under the law, or for other material
defects in that instrument, or in the act upon which it is founded. The
order-of removal is not & mere ministerial act on the part of the district
judge, but is a judicial function, including the exercise of a legal discre-
tion upon- the papers presented in support of the apphcatlon I fully
concut in the opinion of Judges Dirron and Treat in Re Buell, 3 Dill.
116. In that case, on the proposition that the question of the. sufﬁclency
of the indictment was for the court in which it was found, and not for the
district _]udge on an apphcatmn for the warrant of removal Bt udge Dir-
LoN said;”

ey cannot agree to the proposition in the, bxeadth claimed for lt in the pres-
ent case. “The provision devulves on a high judicial officer of the government
a useful #nd fmportant duty.  In a cownitry of such vast extent as ours, it is
not a light matter to arrest a supposed offender, and, on the mere order of an
inferior magistrate, remove him hundreds,.it may be thousands, of miles for
trial. The law wisely provides the previous sanction of the district judge to
such retoval. “Mere techinigil defects in an'indictment should not be regarded;;
but a district judge who should order the removal of a prisoner when theonly
probable cause: relied on. or. shown was an indictment, and that indictment
failed to show anoffense ugainst the United States, *: *. *. would mis-
conceive hls duty, and fail to protect the liberty of the citizen.”

Ordinarily, where an offense charged’ was committed in the district
where. one or more of the several defendants reside, the trial of the ac-
ctised should be had inthe district of which he is of they are inhabitants.
Where an bffense has Heen committed in several different districts; and
the accused téside in othér and ditferent districts, the government has a
right to elect in wluch one of the districts the prosecution may be con-
ducted; and, under proper conditions, may elect to prosecute them in a
district. other than that in which- they or either of them reside. There
may be exceptlonal conditions which would justify prosecution in a dis-
trict remo te from that'in which any one of a number of delendants re-
é‘rd’es, or far Teiflote from the district where the prmclpal business of the
accused is condiicted. But the spirit of our laws is'to indict and try of-
fensés in thé dibtrict where the delendants reside, if the otfense was com-
mlpjred in such” ﬂistrlct and if local mﬂuences and préJudlces are not too
séx‘i’ou}i obs{h o b owax‘cume

“fdm irloved 'to these rehiarks Dbeciitise it appears in this case that, if
'tfhe mdlc‘rme‘nﬁ sufficiently’ charges an-offénge in the district of Massachu—
wttl, ‘4 ‘similat’ Offense” was’Committdd in ‘slinost'every other district of
‘the Uniteél Sfatés, and thore flagrantly in ‘the district in which some of
thé'accubed réside, and'in‘bne of ‘whith séversl of them réside and con-
dugt, their prmmpal busmess. It appears I;‘or? the indictment that one
of the 'delendants resides in the sOuthérn district of New York, where
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many transactions similar to those averred ini the indictmént take place;
several reside in the southern district of Ohioj several reside in this dis-
trict; and several reside in the northern district of Illinois, where the
corporation was organized and has . its-legal residence, and conducts its
principal business. In each of these four districts similar offenses were
committed.

These are not stated as reasons why they should not be removed for
trial; if, in fact, a sufficient indictment is- pending against them in the
'district of Massachusetts, bnt rather as justifying a closer scrutiny into
the indictment than if the only offenses committed were those alleged in
this indictment, or thedistrict of Massachusetts was the only place where
the strong arm of the law could reach them. Does the indictment
charge an offense under the act of July 2, 1890, known as “ An sct to
protect trade and commerce against unlawful restraints and monopolies?”
The first section of the act declares illegal “every combination in the
form of trust or otherwise, or conspiracy in restraint of trade or commerce
among the several states, or with foreign nations.” The second section
declares that “every person who shall monopolize, or attempt to monop-
olize, or combine or conspire with any other persen or persons to monop-
olize any part of the trade or commerce among the several. states, or
with foreign nations. shall be deemed. guilty of a misdemeanor.”

The indictment alleges that before the enactment of the law in ques-
tion the defendants, for the purpose of monopolizing and restraining the
trade and commerce in distillery products among the several states
of the nation, combined with others, and purchased or leased or other-
wise obtained control of 70 distilleries, which had theretofore been com-
peting, separate distilleries, and so operated them as to produce 77,000,-
000 gallons of distillery product, which output comprised about 75-
100 of the total production of the distilleries of the United States;
and that the condition of trade in such products during the period
charged was such that the defendants, by means of their combination,
were able to prevent free competition on the actual price of such produets,
and thereby control the price, so as to augment and increase the price
thereof to consumers in the district of Massachusetts, and to restrain trade
therein among the several states.

The first count of the indictment alleges a combination on the part of
the defendants to restrain the trade and commerce in the district of
Massachusetts, and between that state and other states of the Union, in
distillery products, of which it charges that defendants produced 75-
100 of the entire production of the United States, and avers that on
October 3, 1890, they sold to Mills & Gaffield, in Boston, 5,642.82
gallons of alcohol, said alcohol being part of the product of said distill-
eries, and made in Peoria, Ill., and intended to be transported and sold
to said Mills & Gaffield in Boston; and with the intent to restrain the trade

“therein they fixed the price at which said Mills & Gaffield should sell the
same in the district of Massachusetts, or for transportation to the other
-states, and did compel said Mills & Gaflield to sell said alcohol at noless
price than that fixed -by the defendants; and, by reason of their com-
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'mnatlon, said defendants did control the amount of said products sold

“n'said district or for transportation to other states, and did counteract
the effect of free competition on the usual price at which said products
weré gold in Massachusetts or for transportation to other states, and did
{ncrense and augment the price at which said products were sold in said
state, and for transportation to other states, and did thereby exact and
procure great sums of money from the citizens of said district, and there-
by, and by other means to the jurors unknown, restrain the trade and
commerce in said products, between the state of Massachusetts and other
states'of the Union.

The second count .charges the defendants with combining and mo-
nopolizing to themselves the trade. and commerce in distillery prod-
ucts. Tt charges, in the same terms set forth in the first count, the
purchase and lease of 70 distilleries, . controlling 75-100 of the dis-

- tillery products of the United States, which distilleries had been before
‘that. time competing producers; and with the same purpose,. to mo-
nopolize the trade in said' products, they made 75-100 of the entire
output of the distilleries of the several  states; and with the intent of
controlling the trade and price of said products in said state of Mas-
sachusetts,:and between the several states, and of monopolizing the trade
in said state and between said states, did, -on the 18th day of September,
1890, sell to C. I. Hood &:Co., of Lowell; in said state, through Webb
‘& Harrison, as.distributing agents for defendants, 526.52 proof gallons
of alcohol, and with intent to monopolize said trade did then and thereby
-promise said: Hood that if, for a certain time agreed upon, said Hood
should purchase exclusively from the défendants his supplies of such
goods as defendants were then making, and during that period should
‘not sell ‘such goods at any lower prices than the list of the defendants’
-distributing agents, and should subseribe to a certificate that he had pur-
chased all such supplies:from defendants, and had not sold the same
at prices lower than their: distributing agents had sold the same, then
defendants would return to said Hood five cents per proof gallon on the
goods so purchased by Hood.  On September 23; 1891, Kelly & Durkee
having purchased from said Webb & Harrison, as dlstnbutlng agents of
defendants, 85.54 proof gallons of alcohol, said defendants, with intent
to, and in pursuance of said attempt to monopolize the trade, etc., did
at Boston, on said date, promise Kelly & Durkee that, if for the period
agreed on they purchased -exclusively of one or more certain dealers
named, their supplies of guods then made by defendants, said dealers
being then dlstrlbutmg agents for ‘defendants, .and should not sell
sucl goods at'any lower prices than such dealers’ list prices, which
‘sdid defendants controlled ‘and fixed; and should certify that they pur-
-ohased all their distillery ‘products for said period from some one of the
‘deglers so named by defendants, and: had not: sdld'any goods so pur-
ehaged 'at any lower prices:than sani dealers® list prices, with freight (if
“any) paid, then said defendants would: repay to said Kelly & Durkee
'ﬁve cehts for each proof.gallon purchased; and that defendants, in pur-
suanee of said combination, did make other promises to Hood to the
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same effect, and also to Kelly & Durkee, and did thereby, in the way
charged, attempt to monopolize the trade in said products in said district,
and between the several statés of the Union.

The third count chargesa combination in restraint of trade, alleging a
transaction with Hood on October 2, 1891, involving purchases by him
of 518.81 gallons of distillery products, under circumstances substan-
tially the same as averred in the preceding counts; alleging that defend-
ants promised Hood, six months from the date of said purchases, a re-
bate of five cents per gallon, upon conditions similar to those averred in
the second count, and averring divers other similar contracts with Hood
in the said district.

And the fourth count avers that on the 7th day of May, 1892, said de-
fendants entered into a certain contract in resiraint of trade and commerce
in distillery products among the several states, and especially in restraint
‘of trade and commerce in Massachusetts and other states, with Kelly &
Durkee, which contract .was, in substance, that, for the purpose of se-
curing theé continuous patronage of the purchaser, the defendants, six
months after date, promised to repay to Kelly & Durkee five cents per
proof gallon of defendants’ products then purchased, upen condition that
said purchasers or their successors, from date of vouckier or purchase to
time of payment, shall buy exclusively such kind of geods as are pro-
duced by defendants from some one of their agents designated, and shall
not sell the same at prices lower than said dealers’ list prices, and shall
certify to that effect, said defendants acting in the name of the Distillery
& Cattle Feeding Company, being from the 22d of September, 1891, up
to the finding of the indictment, manufacturers of said distillery prod-
ucts within certain states of the United States other than Massachusetts,
and the kind of goods referred to in said contract being distillery prod-
ucts, said Kelly & Durkee having on the said 7th day of May com-
plied with all the conditions of said contract. The first, third, and
fourth counts are based on the first section of the act, and charge a com-
blnatlon and conspiracy in restraint of trade, while the second count
charges acombination to monopolize a part of the trade in distillery prod-
uces betwéen the states.

Now, giving to this indictment the broadest possible construction;
giving to the facts therein set forth and to the acts committed the mean-
ing most favorable to the Jprosecution,—what is the offense charged? It
is that the defendants, prior to the act of July 2, 1890, by lease or pur-
chase, acqun'ed gome 70 distilleries throughout the several states of
the Union; and from them produced 77,000,000 gallons of distillery
products; which then constituted 75-100 ‘of the entire distillery prod-
ucts of the United States, and that' they continued to operate said
distilleries -on the same extended scale after the act became a law;
that part of theée products were shipped to the district' of Massachu-
setts, to be sold there and for transportation to other states, and sold by
the defendants, through their distributing agents, to- dealers in Massa-
chusetts, uhder a promise on the part of the defendants that if said

“dealers should purchase ‘their distillery products exclusively from the
v.51F.no.5—14
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dxstnbutmg agents of thie . defendaqts, and should sell the same at
prices not lower than the list prices. - of such d1str1but1ng agents, and
should at the expiration of six: months after such. purchases certify
that'they bhad so exclusively purchased from defenda,nts agents, and
had so sold at the sajd prices, then . defendants would. ;pay, to such
dealers.a rebate. of five cents  per gallon on all their_ purchases The
indictment avers that the price at which said- products sold was hlgher
than had. before that time: prevailed, and that by said ,arrangement ‘de-
fendants controlled and augmented the prices of said products, and by
said imeans exacted and received from the people of the district of Mas-
sachusetts a large amount of money over and above that usnally received
for such. products.

These. are: the substantlal facts rehed upon to constitute the crime.
Of course, it ig.alleged, with the usual particularity, that all this was
done ih .pursuance of g, combination to restrain trade’ between the
states, and.fo monopolize. to the. deieudants the traffic_in, the several
states.in. distillery products, and done with .the intent, and purpose to
control the productian of said articles and fix the prices at which they
should be so'd... But it is not sufficient to charge an unlawful intent,
or to aver that a combination or a conrse of business is in restraint
-of trade, or & monopoly.of trade,, in; o;‘der to constitute a crime.  Actsre-
lied upon to make the pﬂ‘ense must bestated. A combmatlon of act and
intent is needed to ‘constitute a crime, .. No averment of intent alone is
sufficient; neither,is,any amount of act alone; the two. must combine.

Assaming an . unlawfu) intent and purpose of a. combmatlon to restrain
‘trade and monopolize traffic in these distillery ptoducts as charged in
the indictment, do the acts set forth constitute such restraint and mo-
-hopely? - In what respegt did the sales. made, as charged, restrain trade
-or monopolize the traffic in distillery products? These terms, as used
‘in the act of congress under consideration, are well defined at common
l-law, and  must be considered with, reference to such established mean-
;ing.. The indictment was prepared with great care by the district at-
-torney of Massachusetts, and it is safe to assuine that he has charged
therein all the acts which he believed it possible to prove upon ‘the trial.
. Assuming this to be true, the indictment is significant in what it omits
to-charge in the respects above referred to. It is not averred that, when
. defendants purchased their 70 distilleries, they obligated the vendors
not to build other distilleries, or not to continue in the distillery
“business in- the future. It is not ayerred that defendants attempted in
‘any way to bind the vendors to w1thh01d their capital ‘or_sk‘ill.or‘ expe-
-rience in the business from the public in the future. There is no aver-
; ment that the defendants in any mgnner, or at any time, attempted to
“control the business of the remaining one fourth of the distilleries in the
-United States, or in any way attempted to limit their output, or by agree-
- vmnent with them control. the :price at.which their products should be
sold, or'in any degree restrain their trade, or limit the territory over
which their trade should extend.. . The full scope of the averments in
this respect is that before this law was passed by congress the defend-
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ants legally purchased with their own capital:three fourths of the distill-
eries in the United States, and that they produced 77,000,000 gallons
of distillery products, and sold these products in the markets of the sev-
eral states at the best possible prices; and that they continued so to own
and operate said distilleries, and so to sell their products, after the pas-
sage of this act. This they did without any attempt at any time, by
contract, to control the produection of the other distilleries, or the prices
at which they should sell, or without any contract with such distillers
in any way restraining trade: The indictment, therefore, in my judg-
ment, wholly fails to charge a crime, so far as the purchase of said dis-
tilleries or their manufacture of distilled products before the passage of
the act is concerned, or so far as they are charged with continuing to
own and operate them with unlawiul intent after the passage of the act.

Do the acts, in connection with the transportation and sale of said
products it the district of Massachusetts as charged, constitute an of-
fense? The substantial facts in this respect, as averred, are that defend-
ants sold 'théir produets in Massachusetts, through distributing agents,
to dealers there, who were promised a rebate of five cents per gallon on
all their purchases, provided said dealers purchased their distillery
products exclusively from defendants’ agents, and provided they sold
the same at prices no lower than the list prices of such agents; and said
rebate was to be paid when the dealers should sign a certificate that they
had so exclusively purchased from defendants’ agents, and had so sold
at prices no lower than the list prices of said agents. , The indictment
in these averments is again significant for its omissious. It fails to charge
a contract on the part of the dealer that he would not purchase distillery
products from other distilleries, or any contract on his part binding him-
self to sell at defendants’ prices. Such dealers were offered the rebate
as an inducement to purchase exclusively from the defendants, and to
sell at the prices defendants fixed; but there is no contract averred by
which the dealers obligated themselves to do so. In what respects, then,
are these acts charged different from the customary efforts of manufac-
turers or dealers to increase the sale of their products and push their
business by the many artifices of trade?

There are no contracts averred, as between the defendants and their
customers, which are in restraint of trade. Their acts are rather in-
tended to increase their trade, but not by restraining the liberty of the
customer to deal with others, if he wishes to, or can do so, with advan-
tage to himself. If these acts are illegal and in restraint of trade, and
if they constitute a monopoly under this act, it may well be denominated
an act to restrain legitimate enterprise, and limit and qualify the own-
ership in property. The acts charged are common and frequent to many
branches of manufacture and trade, and if the defengants are guilty in
the manner of making sales of their products, as set forth in the indict-
‘ment, the act is more sweeping in its provisions than ever contemplated
by congress, as manifestly appears from the debates in the senate when
the act was before it for consideration. From those debates it is evident
tliat the congrest did not intend to limit the amount of capital a citizen
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ghould invest in any line of business, or restrain his enérgy or enterprise
in acquiring for himself all the trade possible in such business, provided
in doing so' he did not, by illegal contracts or devices, restrain others
from pursuing the same business, or deprive the public from enjoying
the advantages of the free use of capital, ski'l, and experience of com-
petitors:’ I am therefore of the opinion that as to the manner in which
the defendants made the sales of their products, so far as their acts are
set out-in the indictment, there is no restraint of trade or monopoly
shown, and there i3 ‘no crime stated or charged. The indictment is
therefore insufficient in charging a crime as to either the purchase and
use of the distilleries or as to the sale of their products,

Tt was contended by counsel that, after these products reached the state
of'Massachusetts, they became property owned and held by the defend-
ants under the laws of that state, and what was done with .such products
thereafter in that state did not in any way relate to commerde between
the states, and thereforé the act of congress could not be held to apply to
such sales.” Tt was further urged that; if congress intended to say that
the acquisition of thesé distilleries, by: purchase or lease, by the defend-
ahits, before the act was paqsed wad a crime, such act was unconstitu-
tionaT because ex post’ facto in its character. .. It was further contended
that 1f congress meant to define as.a monopoly——and therefore as a crirve
~—thé acquisition by the defendants of the large number of distilleries al-
leged-in' the indictment, ‘when such ownership or control was lawful in
the states’ where they were so owned, then congress.exceeded its powers,
and such ‘act is'void. ButI have not deemed it necessary to pass upon
these questions:: I have carefully considered all the acts and unlawful
combinations set forth in the indictment in the first, third, and fourth
counts, and, for the reasons hereinbefore stated, I am satisfied they are
insufficient to make out the crime covered by the first section of the act,
viz., a combination in the form of trust or otherwise, or conspiracy in
restraint of trade or commerce among the several states; and giving to
the word “monopoly” its common-law meaning, which: is the meanmg
congress clearly intended, I find the allegations m the second count in-

sufficient to make out the crime covered by the second section of the act,
viz., a combination or conspiracy to monopollze any part of the traae or
condmerce between the states.

In ‘reaching this conclusion, I am reheved to know that if T am in
‘érror the ‘government’ can speedilv jprotect the puhlic from this alleged
monopoly by & civil proceeding in any district in the United States in
which the defendants transact their business. The act of congress wisely
made speélai provision:for just such civil sunits, and conferred jurisdic-
tion upon the circuit courts of the United States to enjoin parties from
carrying on' any monopoly or business in restraint of trade. The dis-
trict attorneys of the United States, by permission of the attorneygen-
eral, may institute such- pioceedmgs in equity in any district where
propet service of process:can be obtained upon any of the defendants,
‘and provisions are made for speeding such cases to an early hearing. A
suit of ‘this nature was lately instituted in the United States circuit court
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at Nashville, Tenn., by the United States through its district attorney,
and against an illegal coal monopoly, doing business under a combina-
tion clearly differing from this case, and manifestly illegal; and that
company was eénjoined from doing business, and the public in that suit
protected againgt the high prices in coal which resulted from a contract
held illegal under this act. If, therefore, the attorney general of the
United States. should deem it proper to further test the question of
whether the business of the defendants in this case is a monopoly, or in
restraint of trade, he may authorize such a civil proceeding to be insti-
tuted, and by such suit speedily secure an adjudication from the circuit
courts as to the effect and scope of this act. Inasmuch as these defend-
ants were legally engaged in this extended- business before the act of con-
gress was passed, it would be fair and proper to proceed against them
first by sueh civil suit. The public would be better protected, and
more promptly benefited, by such proceeding, because it could be speed-
ily heard, and relief be effectually granted, by an injunction restraining
such business, and destroying the monopoly, if such the court sheuld
adjudge it to be. = The warrant for removal will therefore be denied, and
the defendants discharged from further custody.
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- In re TERRELL,

Uxitep STATES v. GREENHUT e al.
(Cincuit Court, S. D. New York. June 28, 1892.)

1 Cr{“MINAL Law—HaseAs CORPUS—JURISDIOTION OF CIrCUIT. COURTS—REMOVAL OF

'RISONER. ’ .

‘Where a prisoner, arrested under warrant based upon an indictment in a distant
state and district, is held pending an application to the district court for a warrant
of removal for trial, the circuit court of the district in which he is held has
authority on habeas: corpus to examine such indictment, and to releasd the pris-
oner, if in its judgment the indictment should be quashed on demurrer.

8. ILLeeAL CoMBINATIONS—CONTRACTS IN RESTRAINT OF TRADE—INDICTMENT. =

An indictment under the act of July 2, 1890, relating to'mouaopolies, averred in
the fourth count that.defendants, in pursuance of a combination to restrain trade
in distillery products between the states, shipped certain whisky to Massachu-
setts, and sold it theére through their distributing agents to dealers under a contract
whereby said dealers were promised a rebate of five cents per gallon on their pur-
chases, providing such dealers purchased their distillery products exclusively from

‘the distributing agents, and sold them no lower than the préscribed list prices;
said rebate to é)a paid when such dealers_should sign a certificate that they had so
purchased and sold for six months; and that by this méans defendants had con-
trolled and incredsed the price of distillery products in' Massachusetts. Held,
that no crime. was char%ed with respect to such sales, since there was no averment
of any contiact whereby the dealers bound themselves not to purchase from
others, gr not to i sell at less than list prices. In re Corning, 51 Fed. Rep. 205,
approved.. T S o

. Petition by Herbert L. Terrell for & writ of habeas cmpus Prisoner
discharged, - - . S .

Thos. Thacher and Elihu Root, for petitioner,



