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i«Mr. Hough! I did not hear thé firstipart of the’decision. Did 1. un-
denstand 'the court ‘to rule that the spirits.became forfeited if the date
upon-thedistillery warthouseé stamp-add.the date of the inspection mark:
weré actidentally rubbedi off; or became obliterated by:lapse of time?:

.« The Court.~I intended ‘to have reférred to that. . The:court does not:
hold:that, ifi:the date on & distillery warehouse-stamp: is- wanting for
any ‘accidental cause, as:by being unintentionally rubbed out, or by
having: been obliterated :by: lapse of tinte; that that would render:the:
package forfeitablé; but it ismot the duty of the government in plead-
ing'to negative facts of that description.: If. the:claimant contends that:
dates have ‘been obliterated By accidental causes, it is his business to.
bring that forward, eitber: by plea, or ‘the: fact may be proven undera
general:denial: The statute does not: eontain any exceptions. It dues:
not-sdy:tHat if. & package.is’found without having upon, itithe requisite
stanips, brands, ete.,  it' becomes 'forfeited unless: the brand or stamp
has been'removed through accident or mistake. If thestatute contained
that provigion, it would'be the duty of ‘the pleader to negative the ex-
ception;l buti as it doesnot, the pleading econforms to:the statute, and
is.bufficient, .If & mark has been ‘removed:through accidental causes,
itsidbsencetds mo -ground- of forfeiture. - /That is defensive matter, to be
takbn advantage of by plea‘or.by a general denial. The government is
not bcmnd ~to neg:mve thwaxxstence of:such & fact, . :
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In re KELLY.

(MW C'om‘t, 8. D New York June 2’? 1892)
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Buxmnm»nmnmmnow OF; Cum-osrnomr Dnm\mnr UNDER Cou‘mwr——Rn-

.sclssm‘E Eo ‘WAIVER CF é’}uon Damages—A BAR 1O SUBSEQUENT DAMAGES.
e anlirupt contrasted to makd wedkly'deliveries bf oleomargarine or fat in
v specified-quantities. - Deliveries of less amounts were made weekly for 10 weeks,
. complaint bqing made of the, short deliyveries, and notice being given that dam-
" "‘ages therefor’'would be'claimed.’ At the Bund'of 10-weeks further acceptance was
refused by the,vendaes., . Held, o1 re-egamination ¢f claim against bankrupt, that
the wes y: acceptance otgart, of the amount contracted for was no waiver of dam-
ages, as provided by thie conbract, for nondélivery of the residue; that the rescis-
-, . sion of the contract at’ ¥helend .of 10, weeks waa justifiable, gnd was no release or
.: waiver of the right.of a Yd iqn already accrued for the previous short deliveries,
* but that no damages'cdatd 'be claimed for tlie nondelivery of the airiounts due after

- the resclss)on.. A rewdjustment of the ¢laim was;ordered on the above basis.

I

In Bankmptcy Reﬁexnmmatlon of clalm. Cla1m reduced and
allowed Ful o winile s

The claim was founded on a contract made by the bankrupt to de-
liver bleamargarine or: fat-in spécified quantities  weekly. ~ He made de-
Hveries  of - less:amounts - weekly for 10 ‘weeks, complaint beingimade
and-notice given that damages would be claimed therefor. - At the end
of that time further;acceptance was.refused. Mr. Nottman, of counsel
for the claimant, caused this entry to be made upon the record:



| IN RE KEtiy! < ¢ 198

“Mr, Nottman states that ‘this claim was filed on thé 26th day of Novem-
ber, 1877, and that no specifications or objections had ever been filed, nor
any criticism raised, until a notice was served on the day of August,
1883, to the effect that the claim woyld be brought, up for examination be:
fore the register in bankruptcy on the —-—— ddy of September, 1883;. th4§
the assignee hus lost his right, by reason of laches and delay and failure to
file specmcatmns to move for or have any re-examinatiorof the claim.”

At the hearmg, the assignee and ‘his counsel stated that the original
claim, which, by the printed case, appearéd to have been sworn to No-
vemiber 16, 1877, was lost and mislaid, and an amended claim, or,
rather, deposmon for proof of claim, was filed af;erwards by the claim-
ant 4t the request of the then counsel for the assignee, and that, as gpon
as this amended claim was filed, the assignee forthwith obtamed an
order from the register for the re-exammatlon of the amended claim, and
as soon as this was done the original claim turned up, it having been
mislaid in the office of the clerk of the United States district court; so
that one reason of the delay of the assignee in moving for the re-exam-
ination of the proof of claim was the loss of the original claim, and delay
of the claimant in filing an amended claim. A second excuse for the
delay was that proceedings were instituted by some of the creditors to
have the adjudication of the bankrupt, as such, declared null and void,
and litigation on this question continued several years; and, further-
more, the assignee did not receive assets from the bankrupt estate from
which he was able to realize any money until about the time he moved
to have the claiin re-examined.

Butler, Stillman & Hubbard and Mr. Nottman, for the creditor,

William A. Abbott, for the assignee.

Brown, District Judge. The record does not show the date when
the claim was first filed. If the statements of counsel be taken as to
this date, and the reasons for the delay, there were no such laches as
properly to exclude a re-examination.

2. The bankrupts, for 10 weeks after the time at which deliveries were
agreed to be made by the contract, made short deliveries, instead of
the whole ‘amount agreed on, Mr. Thalon, the agent in New York,
frequently complained, or transmitted the complaint of his principals,
on account of these short deliveries. The acceptance by him of so
much of the oleomargarine or fat as he could get, was no waiver of the
right to the rest, nor of his lawful claim under the contract for the spe-
cial damages agreed on in case of short delivery.

8. The letters of the 29th of December, 1876, and January 3, 1877,
terminated the contract, so far as respected any further future deliveries
under it; but this was neither a waiver, nor a release, of the liability,
or of the vested right of action for damages, which had already accrued
on the bankrupts’ previous defaults.

4. The ev1dence, in my judgment, is not sufficient to establish any
express waiver by Mr. Thalon of the delivery of the weekly amounts re-
quired by the contract, or any promise or intimation, or understanding,
from him that the hab1hty for short deliveries would be waived; nor is
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there any evidence that Mr. Thalon had any power to make any such
waiver. The correspondence shows that the bankrupts fully under-
stood that their short deliveries under the contract subjected them to a
legnl obligation in consequence. They desired to be relieved from it,
but they never obtained any such release; nor do I find that the short
deliverios made after the request for such a release, or waiver, were
made by them, or were received by Mr. Thalon, on any understanding
that their liability for any short deliveries would be waived, or that
the contract was in any respect to be varied. The verbal testimony to
that effect is insufficient; it was given eight years after the transaction;
it was denied by Mr. Thalon, and finds no support in any writings.
The amount delivered for 10 weeks was only about one fifth of the
amount agreed to be delivered, and was almost wholly fat. The com-
plaints had been numerous, and no substantial improvement made in
the bankrupts’ deliveries. The creditor was justified in putting an end
to further deliveries under such circumstances, and to claim damages
for the breaches of contract up to that time. For there was never a
single performance by the bankrupts of their contract, and never any
tender of performance.
" Tt follows that the creditor, Jules Mason, is entitled to prove at the
stipulated rate of 1 cent per pound for 2,613,472 pounds, the deficiency
during 10 weeks up to ‘the 29th of December, 1876, amounting to
$26,134.72, to which amount, with interest from that date, the claim
thould be reduced, and for that amount allowed.

Carico v. Wirsorg, County Jailer.

(District Court, W. D. Virginia. January 12, 1802.)

L UxiTeEp STATES MARSHALS—POWER TO ARREST WITHOUT WARRANT—VIOLATION OF
" RevENUEB Laws. o o -

Under Rev. Bt. § 788, giving to United States marshals and their deputies the
powers possessed by sheriffs of the states, a deputy marshal in Virginia has power
to arrest without a warrant a person who, in his presence, has in possession whisky
for the purpose of sellillig the same withdut payment of the internal revenue tax,
in violation of Rev. 8t. U. 8. § 3452,

8, Bamp-—-EvIDENOCE—REMOVAL OF CAUSES, ‘

A deputy United States marshal, having been informed that two men were sell-
ing whisky in the neighborhood in violation of the revenue laws, met them a few
minutes later in the hx‘ghwag carrying a keg. He asked what was in the keg, and
and they replied, 4 A little w {sky. ” One of them said, “Who the hellare yout” and
he replied, “A t’ieput, marshal.” The former then said that no deputy marshal
should arrest him, and drew his pistol; whereupon the deputy shot and killed him,
Held, that the deputy was justified in presuming that they bad the whisky for the
purpose of selling the same in violation of the revenue laws; and that whether it
was his Intention to arrest them, or to make further inquiries as to whether they
had been engaged in violating the revenue laws, he was acting within the scope of
his authority; and, a prosscution having been commenced against him in the state
court for murder, he was entitled to have the same removed to the federal circuit
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At Taw, "Pet'-i‘tiony_‘for a writ of habeas corpus by Joseph H. Carico
against W. D. Wilmore, jailer of Smyth county, Va. '



