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- ‘At the conclusion of the-testimory the trial court charged the jury,
with respect t6 the relation’existing between the two employes, in the
following language:

T Whethér Holverson was a fellow servant of the plaintiff or not depends
on'’the velation' he sustained to the defendant company; and the court in-
structs you that if you tind from the evidence that Holverson was a ‘foreman
of an extra gang’ for the defendant company, and that as such foreman he
bag the charge and superintendence of putting in ties and lining and keeping
in repair three sections of the defendant’s road; that he hired the gang of
handg,'_ about thirtéen in number, to do this work for the company, and had
the exélusive chargé and diréction and management of said gang of hands in
all matters connected with their employment, and was invested with author-
ity to hire and discharge the hands to do said work at{ his discretion; and
that plaintiff was one of the gang of hands so hired by Holverson; and that
the plaintiff’ waa subject to the authority of Holverson in all matters relating
to his duties as & laborer,—then the plaintiff and Holverson were not fellow
séryants in-the sense that will preclude the plaintiff from recovering from
the railroad company damages for any injury he may have sustained through
the negligence of Holverson, acting in the course of his employment as such
foreman.” : ;

In view of what has already been said, we are unable to hold that
the trial court erred in giving the foregoing instruction. We are equally
unable to say that the court' erred in ' refusing to direct the jury as a
matter of law that Holverson and Peterson were in fact fellow servants.
As these are the only substantial errors assigned, the judgment of the
circuit court must be and it is hereby affirmed,

- -Munos et al. v. SoutHErN Pac. Co.
(Cireuit Cowrt of Appeals, Fifth Circuit.)
No. 17.

DraTH BY WRONGFUL ACT—LIMITATION—CONRFLIOT OF Laws,
In an action for wrongful-death occurring in another state, the statute of limita-
- tions of the forum governs, unless the statute giving the right of action in such
-, ather state itse}f prescribes 4 limitation.

In Error to the Circuit Court of the United States for the Western
District of Texas.

_ Action by Refugio and Jose Munos, minors, by their next friend,
. Juan D. Ochoa, against the Southern Pacific Company, Judgment for
defendant on demurrer to plaintifi’ petition. Plaintiffs bring error.
Affirmed. , ;
. Millard Patterson, C. N. Buckler, J. A. Buckler, and John Mitchell,
for plaintiffs in error. :

Henry J. Leovy and Joseph Pazxton Blair, for defendant in error.
§ gefore Lockg, District Judge, and PArpEE and McCogmick, Circuit
udges. ,

ParDEE, Circuit Judge. This suit was commenced March 20, 1891,
to recover damages for the death of a parent, alleged to have been caused
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by defendant’s negligence, in the territory of New Mexico, on February
17, 1888. The suit was instituted under article 2308 of the Compiled
Laws of New Mexico of 1884, as follows:

“Whenever any -person shall die from any injury resulting from, or oc-
casioned: by, the negligence, unsklllfulness, or criminal intent of any officer,
agent, servant, or employe, whilst running, conducting, or managing any
locomotive, car, or train of cars, or of any driver of any stagecoach or other
public conveyance, whilst in charge of the same as driver, and when any pas-
senger shall die from any injury resulting from, or occasioned by, any defect
or insufﬁciency in any railroad, or any part thereof, or in any locomotive or
car, or in any stagecoach or other public conveyance, the corporation, indi-
vidual, or individuals in whose employ any such oflicer, agent, servant, em-
ploye, engineer, or driver shall be at the time such injury was committed, or
who owns any such railroad, lécomotive, car, stagecoach, or other public con-
veyance at the time any injury is received, resulting from or occasioned by any
defect or insufficiency above declared, shall forfeit and. pay, for every person
or passenger sodying, the sum of five thousand dollars, which may be sued for
and recovered—First, by the husband or wife of the deceased; or, second, if
there be no 'husband or wife, or if he or she fails to sue within six months
after such'death, then by the minor child or children of the deceased; or, third,
if such deceased be a minor, and unmarried, then by the father and mother,
who may join in the suit, and each shall have an equal interest in the judg-
ment; or, if either of them be dead, then by the survivor. In suits instituted
under this section, it shall be competent for the defendant or his defense to
show that the defect or insufficiency named in this section was not a negll-
gent defect or insufficiency.”

-Article 2316 of said Compiled Laws and a subsequent section of the
original act provided as follows:

“Every action institutéd by virtue of the provisions of this act must be
brought within one year after the cause of action shall have accrued, or after
this act shall go into effect.”

Article 2316 was expressly repedled by Sess. Laws N. M. 1887, c. 2
and chapter 2, Sess. Laws 1887, was repealed by Sess. Laws N. M.
1889. Among other exceptions filed by the defendant to the said suit
was the following, numbered'5:

“Further gpecially excepting to the defendant’s said third amended original
petition, thé defendant says that the same shows upon its face thatthe action
brought was not instituted within the time required by law, and that plaintiffs

are barred and precluded from recovery by conditions and limitations of law;
and of this defendant prays the judgment of the court.”

On the trial the court held that section 23186, ¢."28, Comp. Laws N.
M., was repealed (1887) by Sess. Laws N. M. 1887 ¢. 2, and that this
repeahng statute was by the legislature of New Mexwo repealed by Sess.
Laws 1889, ¢. 75, and that the effect of the enactment of 1889, which
repealed the repealing statute of 1887, was to revive section 2316, c. 23,
Comp. Laws N. M., and thereupon sustained said exception No. 5, and
directed judgment for defendant, dismissing plaintifi’s suit.

The main argument of the case in this court has been as to the cor-
rectness of that ruling, which presents the very interesting question as
to whether the common law prevails in the territory of New Mexico, and,
if so, how far it has been modified by the statutes of the United States.
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Sections 19 and’ 1891, Re‘(r 8t U, 8.7 “The view that we'take of the case
does/nibt-tequire us to ‘past upon the question thus presented. If section
2316 of the Compﬂed Laws of New Mexico was revived by the repeal of
the fépé&ling act in question; ‘then the “hadgment of. thevc:ount below sus-
taining’ 'the 'statuté of linyitition for one Year was correet.” On the other
hand; if’ th,e s.mgi;,sectxon 2816 of the Compxled Léws of New Mexico was
not. rev;ved \by,the xepenl.of the repealing act, then there was no period
of limitation prescribed a8 a. part of the; remedy. given by section 2308
of the Compiled: Laws of :New Mexico, under which. the present action
wag' brought, otherwise than as provided by the general law of limita-
tions in saxd terfitory, in' which case the laws ‘of Texas in regard to the

limitation of ac

actions woufd apply Article 3202, Rev. St. Tex., pro-
vides: . .o

- “Thereshall be commenced and prosecuted thhm one year after the cause
of action:sghall have acerned, and nob.afterwards, all actions or suits in court,
of the following'description: . %.. % - % .(4) Actions for injuries done to the
personiof unother, where death enisued from such injuries; and the cause of
acti(‘)in,shall be consxdered ‘a8 havmg accrued at the death of the party in-
]Ul‘e ot 5

" Under thls stMute the ruhng of the court below must be aﬁirmed

because the, action was not brought within' one year after it acerued.
“Laws limiting the time of: bringing suits. constltute a part, of the lex fori
of every country; they are laws for administering justice, one of the most
sacred of sovereign rights.” Hawkins v. Barney, b- Pet. 457; McElmoyle
v. Cohen, 13 Pet. 312; Amyv Dubuque, 98 U. S. 470. ““Remedies are
governed by:the, lex jord,”. Dixon v. qusay, 3 Cranch 319; Bank. v.
-Donnally, 8-Pat. 861; Wzkm: v, Hunt 13 Pet. 378 Baconv Howqrd 20
How. 22; Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. Rep. 102;
Walish v. Mo, yery 111 1. .8, 31 4 Sup., Ct. Rep 260;. Bank v. Eldred
130-U. 8. 693696, 9 Sup. Ct. Rep. 690. “Where torts are commit-
ted in. forwgn countries; or 'beyond the territorial jgrlsdlctlon of. the
sovereignty in which the action is brought, the leg. fpm governs, no mat-
ter whether the zight of action depends upon the common law or a local
statute, unless the statnte whlch creates or canfers the nght limits the
~duration of 'such right/toa prescribed time. This will appear from an
éxamination of'the following authorities: Poll. Torts.{Textbook Series)
130; Wood, Lim. Act:'p. 28, § 9; Nonce.v. Railroad Co., 83 Fed. Rep.
429; The Harrisburg, 119 U, 8. 199, 7'3up. Ct. Rep. 140; Boyd v. Clark,
8. Fed Rep. 849; Eastwood v. kennedy, 44 Md. 563; Razlroad Co. w.
.Hine, 25 Ohio St. 629} O'Shields v. Radway Co., 10 5. E. Rep. 268, 83
Ga 621 n ' -

Bk The Judgment of the oxmmt court is aﬁirmed with costs.
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Um'mn Sm'ms ex rel UNITED sil’ATEs ATTORNEY v.:9 OAsxs & PACK-
. K "AGES' OF DISTILLED SPIRITs. TR

SAME v..64 CASKB & PAGKAGES -OF DISTILLED bpmn‘s

(DlsMct C’wrt.E D. Missowﬂ, E D. Apnl 9, 1892.)
Nos 3 499, 8,500!

1, Im'nnmn annmm—Vronuron o:r LAWS-—-DIBTILLED Svars—-WmEnovsn Sumrs
AND INSPEOTION MARE.
Under Rev. St. § 3289, declaring a.forfeiture of any cask. or package. containing
more.than five galions of distilled spirits, Wwhen found without having thereon “each
niark d stumip required by law, " such a' package is forfeited when found bearing
a distillery warehouse stamp and ‘an inspection mark, neither of which have any
date; for section 3287 requires each warehouse stamp to. bear. the date of the. re-!
celpt of ‘the packa%e into thie warehouse, and the reghlations' promulgated by the
- ‘commissioter of internal:revenue require the inspection brand to show the date.of
- inspection.... T R . i
SAME—INFORMHION :
If the dates have been removed through- acciden'oal ‘causes, their absence is no
ghrounﬂ of forfeiture, but, a8 the statute does not in terms contain ang exceptions,
is fact neeu not be negatlved by the informadtion; it is mat.ber of efense to be
“set'up by the claimant.

8. Baue—CHANGING CONTEN'rs OF PAOKAGE.
Under Rev. St. § 3455, a person cannot buy a package contaming distilled spmts.
already stamped and branded, and take out the contents and put in other distilled
+spirits of a lower proof, without rendering the. property fub]eot to forfeiture, al-
. thoufh the other spirits have paid the tax; and this result follows irrespective cf
" any intent to defraud any private person. But no forfeiture would take place it
. the proof was reduced by natural causes, or by the addition of water..

At Law.. Information for the forfeiture of certain casks and packages
of distilled liquors. Demurrer overruled,

. George D, Reynolds, U. 8. Atty. .

Hough & Hough, for. claunants. S

THAYER, District J udge, (orally.) In thls case (No. 3,600) the first
paragraph of the second article of the information charges that the pack-
ages and barrels referred. to in the preceding article were found in casks or
packages containing more than five gallons without having thereon each
mark and stamp required’ by the internal revenue laws of the United
States; nor did any of sdid casks and packages in which said spirits were
found and.eontained then have thereon the United States internal rev-
enue distillery warehouse stamp, containing the date of the receipt into
the distillery warehouse, .nor the United States internal revenue inspec-
tion mark, containing the date of the inspection thereof by the United
States gaunger at the time.of the original inspection,—contrary to the
stututes of the United States, efc.

If there.is any uncertainty in the language employed, the article must
be construed most:strongly ‘against the pleader. . I think the second ar-
ticle is uncertain, and therefore construe it most favorably for the de-
fendant.and: most-strongly: against. the pleader. 1 hold the substance
of the charge to be this: . That the packages and barrels do not bear
the marks and stamps required by law, in that the warehouse stamps



