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rdecidions founded. upon this case had been rendeted in England and in
-somie of the states-prior to the year 1886v:iIn.the year 1886 the reason-
“ing foutid in theldpinions:rendered:in that'case was eonelusively refuted,
-and - the decision’'itsélf: repudiated by the supreme conrtiof the United
.States-in an exhaustive opinion delivered, by Mr, Justice FreLp in Little
v, Hackett, 116 U. 8. 366, 6 Sup.:Ct.-Rep. 391; and the .convincing
logic of the distinguished: jurist who delivered that opinion,.and his ex-
haustive review of the authorities, have skttled the.ldw in this country
upon this subject, and seem to:have donvinced the learned judges of the
rcourt of ‘iappeals in England. that the rule in Thorogood v; Bryan was er-
roneous; for in 1887, in The Bernina, 12 Prob. Div. 58, in exhaustive
“opinionsiin whieh the duthorities are again -carefully. reviewed, they ex-
pressly disapproved: the:reasoning -and -overruled - the decision in that
-cage. - With' the: single exception. of* the- supreme. court of the state of
~Wisconsin, which-had ‘become committed to the doctrineof Thoregood v.
Bryan, prior t6:1886;, the state courts have uniformly held that one who,
-whileriding in the private earriage.of anotherat his invitition, is injured
by the negligence of a third party, may recover against the latter, not-
-withstanding thie negligence of the owner of the carriage in driving his
team may have contributed .to the injury, where:theé person:injured is
without fault and has no authority over the driver.. Follman v, City of
- Mankato, 35 Minn. 522, 29 N. W. Rep. 317; Borough of Carlisle v. Bris-
bane, 113 Pa. 8t. 544,.6 Atl. Rep. 372; Robinson v. Railroad Co., 66 N.
Y. 11; Dyer v. Railroad €o., 71 N. Y. 228; Masterson v. Rairoad Co.,
84 N..Y. 247; Cuddy v; Horn, 46 Mich, 596,10 N. W. Rep. 32; Trans-
- fer Co. v. Kelly, 86 Ohjo.St. 87; Railway Co. v. Eadie, 43 Ohio St. 91,
“1'N. E. Rep: 519; Benwett: v. New Jersey R. & T.-Cv.,'36 N..J. Law,
225; Railroad: Co: v. Steinbrenner, 47 N. J. Law, 161; Rathway Co. v.
Shackles, 105 I11. 864. . ... . o e e
- This'rule is established by authority,; commends itself ‘to the reason,
-was' .properly and carefully given to the jury for their guidance by the
learhed judge below, and the judgment below is affirmed. .. .
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S Rantas QITS{;E“FT{Si & M R. Co. 5. McDosa1p.

(Circuit Court of Appéals, Bighth Cir¢uit. June 13, 1893.)
i L L e g A . s :
1. RATLROAD CoMPANIES--COLLISION ON CroSsing Tracks—Dury T6-/Srop: &
- ... In an action fof- personal injuries resulting from a collision 0% trains at & cross-
: ,%ng of two railroads, it ca?uot, be said ps a matter of law that the failure of plain-
1’8 train to stop absolutely at the stopping’ post contributed'to the injury, when
¢, 1t appears that at most it:moved-slowly pash the post, and that the engineer looked
to the stopping post on the other road, pnd no train was then in,sight.
8, Bame—Looking axp ListgMine. = - = 0 R ‘
“t While it¢is the duty. of an engineer on’a passenger train approaching a crossing
of another railroad to nse due care to ascertain whether a train is approaching
theréon, it-¢annoy be said gs g matter of law'that hé'is bound to Hsten, in addition

to'looking, although'the view is:limited by obstrictions.
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8. Coxpuce oF TrIAL—RECEIVING OTHER. VERDIOT IN PRESENCE OF JURY.
In an action against a railroad company for injuries received in a collision, it was
not error 1 receive and have read in open court, and in the presence of the jury, a

m{dictr against defendant in'another action for injuries occasioned by the same col-
on. .

4. TR1AL—REBUTTAL—~DISCRETION OF COURT.
Allowing testitiony by witnesses in rebuttal to be given In aupport of the evi-
dence in chief is within the discretion of the trial court.

In Error to the Circuit Court of the United States for the Eastern Dis-
trict of Arkansas.

Action by Harry McDonald against the Kansas City, Ft. Scott & Mem-
‘phis Railroad Company to recover damages for personal injuries. Ver-
dict and judgment for plaintiff. Defendant brings error. Affirmed.

C. H. Trimble, I. P. Dana, and Frank Hagerman, (Adams & Tnmbk
and Walluce Pratt, on the brief,) for plaintiff in error.

George H. Sanders and Mr. Watkins, for defendant in error.

Before BREWER, Cir¢uit J ustice, SANBORN, Clrcmt Judge, and SHIRAS,
District Judge.

SHIBAB, District Judge. On the 9th day of July, 1890, a collision
occurred between a passenger train running on the Little Rock & Mem-
phis Railway and a freight train on the Kandas City, Ft. Scott & Mem-
phis Railroad, at a point where the lines of these companies cross each
other, near Hopefield, in Crittenden county, Ark. ' The defendant in er-
ror was the conductor in charge of the passenger train, and for the inju-
ries caused him by the collision he brought suit in the United States
circuit court for the eastern district of' Arkansas against the Kansas City
Company, claiming that the collision was due to negligence on part of
the persons in charge of the freight train. The answer filed in the cause
denied all charges of negligence against the defendant company, and
averred that the collision was due to the negligence of those in control of
the passenger train on which the plaintiff was the conductor. Upon the
trial before the court and jury the plaintiff recovered a verdict, upon
which judgment was entered, to reverse which the railroad company has
brought the case to this court upon a writ of error.

The evidence on behalf of the plaintiff below was to the effect that when
the passenger train on the Little Rock road reached the stopping post,
which was located about 200 feet from the crossing, it came to a dead
halt; that the engineer looked over to the stopping post on the Kansas
City line; that no train was then in sight upon that road; that there-
upon the engineer gave two blasts of the whistle, and started his train
forward to. make the crossing; that from the time he started his train in
motion, the engineer did not look up the line of the Kansas City road
until his engine was going on the crossing. The testimony of the only
"witnesg introduced on behalf of the defendant company was to the effect
that the passenger train, of which the plaintiff was. conductor, did not
come to a dead halt at the stopping post, but slowed down its speed so
that it was not running at a rate to exceed one half or.three quart.ers of
a mile an:hour.

. Undar- the evidence there can be no doubt that when the thtle Rock
traxn started forward from its stopping post the train on the Kansas City
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road had riot reached its stopping post, and therefore; according to the
admitted rule'in such cases, the Little Rock train had the right “of way,
and no fact is made b0 ‘appear which should have caused the engineer
to forbear starting for the crossing.

The witnesses for both parties agree in the statement that as the trains
approached the crossing, and at the time of the collision, the freight
train was moving more rapidly than the passenger train; and, as the en-
gine and several of the coaches of the passenger train had passed the
crossing before the engine of the freight train struck the passenger train,
it is demonstrated that the latter not only reached the crossing first, but
also that the engine of the passenger train, must have reached the pomt
of intersection before the freight engine reached its stoppmg post, where
it should have been halted for the purpose of seeing whether the cross-
ing was unobstructed. . .

"The court charged the jury. that the plalntlﬁ' could not recover unless
the collision was caused by negligence in the management of the freight
train on the defendant road; and, further, that it wag the duty of the en-
gineer of ‘the: Little Rock t_rain to exercis,e due ‘care’in going over the
erossing to see that his train did not come into collision with:a ‘train on
the track of the other road; and that if; by: the exercise of . due care, he
could have avoided. the collision, then the plaintiff could not recover, no
matter how great the negligence of the defendant might have been.

The following instruction:was asked on behalf of the defendant:
¢+ “Tf was the duty of the engineer on the.train of the:Liftle Rock & Memphis
Railroad to.step, look, and listen, before going .over the cressing, for traing

that migh{ be on the other rpad... If he failed, to do so, and thereby contnb-
uted. to’ p,roduce the colhsion, plalntlff cannot, recover »

: The court refused to give the instruction,.on the gmund that unless it
was qnalified, it: ought not to be given;:and this ruling presents the ques-
tion mainly:relied on by: ecunsel for the railway company in their argu-
ment for a new trial.  Im determining whether there .is or not error in
giving.or refusing particuldr instructions;regard must-be had to the dis-
puted questions of fact arising in the case in hand. A request may be
putin stuch form that; asan abstract: proposition of law; it may be well
enough; yet, as applied torthe facts of a:given case, it may be mislead-
ing. .Ifthe request preferred by the defendant company had been given
as asked, the:jury would: have understood .therefrom that it was the duty
of the enginéer to'stop hisitrain., Now, there wds some conflict in the
evidencé as to whether the passenger train came to an absolute halt at the
stopping post, or whether it moved slowly by the same. If the speed
iof the train was.so completely checked that the purpose of stopping was
fulfilled, the mere fact thidt the movement of the train was not.absolutely
‘halted; under the circumstances. of this collision, would not negessarily
,constltute contributory negligence on.the part of the engineer.. - If the
:speed of the train was checked to such a.degree that when it came to the
stapping post: the engineer had it under complete control, so that he could
properly observe the surroundings and take notice of atrain"coming upon
the intersecting line of railway, as readily as though his engine was
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brought to an absolute standstill, then it could not be said, as a matter of
law, that the failure of the engineer tostop his train, in the absolute sense
of that term, was an act of negligence contributing to the collision. - With-
out any qualification of the request preferred, the jury would have prob-
ably inferred therefrom that nothing short of a stop absolute would ful-
fill the duty imposed upon the engineer, and that a failure in that re-
spect would require a finding of negllgence on his part sufficient fo defeat
plaintiff'’s right of recovery.

Furthermore, the request declared it to be the duty of the engineer to
look and listen, or, in other words, it declares that it was the duty of
the engineer not only to. look, but also to listen, for an approaching
train.. The engineer testified that when his train halted at the stopping
post, he looked over on the other line of the railway, and that no train
wag in sight thereon. = All the evidencs in the case supports this state-
ment of the engineer. It may be stated that the point of intersection
of these lines of railway is in.a heavily wooded country, so that the line
of vigion is greatly circumsecribed. As already said, when the passenger
train, having passed its stopping post, started for the crossing, the freight
train had not appeared in sight, nor had it reached the stopping post on:
its line. The theory of the request made on behalf of the defendant: is
that, under these circumstances, the law made it the duty' of the engi-
neer not only to look, but also to listen, for an approaching train... It
was his duty to use due care to find out whether there was a train ap-
proaching on the othér road, in such proximity to the crossing.that he
could not safely attempt to pass over it; but the law does not lay down
the specific means he must employ in ascertaining whether the crossing
could be safely attempted. Our commmon knowledge tells us that the eye
is the organ mainly relied upon in such cases, and, if the engineer ex-
ercised a careful lookout, it cannot be said, as a matter of law, that he
must, in addition-thereto, listen for the approach of a train. If the re-
quest bad left it to the jury to determine, as a question of fact, whetner
the surroundings were such that, in the exercise of ordinary care, the
engineer should havelistened as well as looked for an approaching train,
then the proposition would not be objectionable, but as it was framed it
asked the court to declare, as a matter of law, that if the engineer did
not listen as well as look, then he was guilty of negligence. We think
the refusal of the trial court to give the request in the form it was pre-
sented  was not only proper, but that it would have been error to have
given it without changing and qualifying it, and this the court was not
required to do.

It is also assigned as error that during the trial of this cause, and in
the presence of the jury in the box, the.court received a verdict rendered
in the case of Bugenia Stoner vs. The Defendant Company and the Little
Rock &  Memplis. Railway Company, which was a suit by a passenger to
recover damages for injuries received in the same collision, and in which
the jury found against the defendant herein, but in favor of the Little
Rock Company. It cannot be assumed that-the jury engaged in the trial
-of the case at bar would understand that the verdict read in their hearing
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forntéd:any part of the evidence submitted to: their: consideration. - As
menofordinary intelligence, they must have knbwn that the reception
and feading of the verdict! rendered in the other case was not part of
the trial in which they were sitting as jurors, but was a matter wholly
aside therefrom. - The fact that they obtained knowledge of the verdict
in"the: Stoner. Case by hearing it read in open court cannot be assumed
to-have alfested their judgment in any degree other or different from
what would have been the effect, if they had obtained knowledge of it
by reading the newspapers, or by hearing the record of the court pro-
ceedings read .in the usual open and public manner; and certainly it
would not be claimed that, because the jury learned in either of these
ways iof the rendition of the verdict in the Stoner Cuase, they were dis-
qualified from sitting asa jury in the case at bar.

Several assignments of error are based upon the action of the trial
court in:permitting witnesses to be called in rebuttal whose. testimony
was inisupport of that given in chief, but this was a matter so clearly with-
in the'discretion of the trial court that counsel did not press the point
in oral argument, and we need only say that no error appears therein.

The case was fairly sent to the jury on the question of negligence on
part of the defendant company, and of contributory negligence in the
running of the train of which the plaintiff was conductor, and nothing
is shown ‘impeaching the correctness of the verdict. under the evidence,
whencs it follows that of right the judgment rendered should be aftirmed,
at the cost of plaintiff in error, and it is so ordered.. Affirmed.
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.., NorTHERN Pac. R. Co. v. PETERSON.
(Cireuit Court of Appeals, Eighth Circuit. June 20, 1892.)

No. 52,

(-

1. MAsTER. AND BERVANT—NRGQLIGENCE OF VIOE PRINCIPAL. . .

. The foreman of an extra qaqg of track repairers, whose sole duty it was to super
vise the work of track repairinig over. some 18 or 20 miles of the roadbed of a rail-
gad company, to hire the.men necessary to do that work, and to direct the opera-
tions of the force so employed, is & vice principal, for whose negligence the rail-

road company'is lidble, whefe ‘s workman in said gang was injured while under
his orders. Ruilway Co. v. Ross, 5 Bup. Ct. Rep. 154, 112 U, 8. 877, construed;
Woods v. Lindvall, 48 Fed. li’gpr. 62,4 U. 8. App. 49, followed. .
$. FELLOW SERVANTS—WISCONSIN RULE 1¥ FEDERal CoURTS..

-A 'workmah, ‘while dcting uiider the orders of'the foréinan of a gang of track re-

‘pairers, was injyred .in the state of Wisconsin..  Held, in accordunce with the fed-
eral adjudications, the question involving the construction of no statute of the
state, that: the ‘foreman Was tiot a fellow eervant, although the rule of law was
‘otherwise dn Wideotisin.. ... : e :
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In Etrot to the Circuit Court of the United States: for the District of
Minnesota. i: 7 o : SIS :



