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(Circuit Court, 8. D. New York. July 16, 1892.)

1. PRINCIPAL AND AGENT—FRAUDULENT REPRESENTATIONS OF AGENT, .

A principal is civilly liable for the fraud and deceit of his agent which was com-
mitted for tlie principal in the course of and as a part of the agent’s employment,
and within the scope of his authority, though the principal did not in fact author-
ize tgled practice of such an act. Kennedy v. McKay, 43 N. J. Law, 288, distin-
guished. : o ‘

2, SAME—MERCANTILE AGENOY.. :

Defendants, constituting a mercantile agency, agrced to furnish plaintiff, through
its subagents, information concerning the mercantile standing and credit of mer-
chauts; defendants ot to be responsible for the negligenoce of its agents in pro-
curing information, and not guarantying the correctnefss thereof. Held, where
defendants’ agent, in reply to their call, knowingly gave false information concern-
ing the standing of a merchant with intent to mislead plaintiff and benefit said
merchant, and plaintiff sustained loss thereby, that defendants were liable, the
agent’s action being within'the scope of his authority, ahd for and upon the busi-
ness of the defendants. ' : :

At Law. Action by the City National Bank of Birmingham, Ala.,
against Robert G. Dun and others. Judgment for plaintiff. Defend-
ants move for a new trial. . Denied. :

Lorenzo Semple, for plaintiff. .

- Wm. W, MacFarland, for defendants,

SaremAwN, Circuit Judge. This is a motion by the defendants for a
new trial of an action at'law to recover damages incurred by the plain-
tiffs by reason of the fraud committed by the defendants’ agent, actirng
ag such, and in the course of his agency. The complaint was in the
nature of an action for deceit, and treated the fraud of the agent as that
of the principals, who were in fact ignorant of it. The defendants con-
stitute a “mercantile agency” in the city of New York. The plaintiff
is & bank in Alabama which became a subscriber to the said agency,
under a written contract of which the following are the material portions:

“Memorandum of the agreement between R. G. Dun & Co., proprietors of
the mercantile agency, on the one part, and:the undersigned, subscribers to
the said agency, on the other part, viz.:. The said proprietors are to commu-
nicate to us, on request, for our use in our business, as an aid to us in deter-
mining the propriety of giving credit, such information as they may possess
concerning the mercantile standing and credit of merchants, traders, manu-
facturers, etc., throughount the United States and in' the dominion of Canada.
It is agreed that such information has mainly been, and shall mainly be, ob-
tained and communicated by servants, clerks, attorneys,and employes, ap-
pointed as our subagents, in our behalf, by the said R. G. Dun & Co. The said
information to be communicated by the said R. G. Dun . .& Co., in accordance
with the following rules and stipulations, with whichi we, subseribers to the
agency as aforesaid, agree to comply faithfully, to wit: * * #% (2) The
said R. G. Dun & Co. shall not be responsible for any loss caused by the neg-
lect of any of the said servants, attorneys, clerks, and employes in procuring,
collecting, and communicating the said information, and the actual verity or
correctness of the said information i8 in no manner guarantied by the said R.
G. Dun & Co. The action of the said agency being of necessity almost en-
tirely confidential in all its departments and details, the said R. G. Dun &
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Co. shall never, under any circumstances, be required by the subscriber to
disclose the name of any such servant, clerk, attorney, or employe, or any
fact whatever concerning him or her, or concerning the means or sources by
or from which any information so possessed or communicated was obtained.”

The plaintiff, having been solicited to discount the acceptances of W.
" A. Kitts, of Oswego, N. Y., applied to the defendant for information
in regard to his mercantile standing and responsibility. ‘The defend-
ants and tbeir Oswego agent knew that this information was asked for
for the use and benefit of the subscriber in its business, viz., that of
aiding the inquirer to determine the propriety of giving credit. In re-
Ply to the defendants’ call upon their Oswego agent for such informa-
tion, he sent them a written statement, which they furnished to the
plaintiff, upon the strength of which, and in reliance thereon, it gave
Kitts credit and discounted his acceptances, which were not paid, and
the amount of which the bank lost.

The court charged the jury as follows:

“For any loss .occasioned by the neglect of these employes in seeking and
obtaining accurate information, Dun & Co. are not responsible. For losses
occasioned by the indolence or carelessness of the employe, which causes the
information' to be inaccurate, Dun & Co. are not liable, Neither do they
guaranty the actual truth or correctness of the information. But, notwith-
standing that these employes are the subagents of the persons who seek the
information, they are also employed by, and are paid by and are legally, as
well as in popular language, the agents of, Dun & Co. For losses occasioned
by the willful fraud, and not by the meré carelessness or ignorance, of the
agents, in committing information known by them to be untrue, and with
intent to mislead the inquirer, the defendants are liable, if the plaintiffs, hav-
ing placed reliance upon the fraudulent inisrepresentations, gave credit in
consequience of such fraud, and were lured thereby to their pecuniary loss and
damage. In this case, the business of the firm of R. G. Dun & Co. was to
furnish information to subscribers who had employed them for that purpose
for a pecuniary consideration. If in the discharge of the duties of an em-
ploye, and in undertaking to furnish information in reply to an inquirer,
and acting in the business of the agency, Mr. Burchard knowingly gave
false information with intent to deceive the inquirer, the defendant is liable,
although Burchard’s privale inducement to commit the fraud was desire to
help Kitts. The questions of fact in any contested case become at least three
in number: (1) Were the statements untrue at the time they were made?
(2) were they known by the agent to be untrue at the time, and did he then
act fraudulently with intent to mislead the inquirer? for that he knew that
the information was sought for the purpose of aiding the inquirer to deter-
mine the propriety of giving credit to the person inquired about is palpable;
and (3) did the plaintiff, relying upon the truth of the information, give
credit upon the faith of the untrue representations, and thereby incur a loss?”

The jury found for the plaintiff. There was no question of fact in
regard to the scope of the agent’s authority, and the information was
communicated to the defendants by the agent in the regular and usual
course of his agency business. The defendant’s argument upon the mo-
tion for a new trial was directed to two. propositions, the first of which
is that an innocent principal is not liable in an action of deceit for the
fraudulent representations of an agent, although the principal, in igno-
rance of the fraud, receives and retains the fruits of it. It is not de-
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niéd’ that if suit is brought by the principal to enforce the contract, -
the friud fs e defénse; dng ‘that, if 'the deceived  perdon institutés a suit
to resc}nd the contract o% that ground the’ misrepreséntationy-dre im-’
putable to ‘the' prmmpgl ecayise it is inequitablé that he should retain’
the fruits of frand; but'it'is claimed that an action: of deceit cannot lie
in favor of the inJured ‘patty against ‘an; fnocent -principdl. © Tt must be
universally conceded that'the language of the text writers, the dicta'of
the early nglish ‘¢ases; and “theé decisions of the courts of high author-
ity in'this" country were'in favor- of the' prlnc1ple that a principal 8
cw1lly llafﬂe for the fraud dnd deceit 'of His agent which ‘was committed-
for the pnnelpa]f in‘thie cotirse” of ‘anitl a8 s part of the'agent’s employ-f
ment, and ‘within the ‘scope df his authority, though in fact the princi-
pal’ dld riot “authorizé the practice of such 'an act. '~ Story, Ag. §§ 139,
459} 1 Pirs. Cont. 82; Lobkev. Stéarns, 1" Metc. (Mass.) 560; Olmsted v.'
Hotadmg, 1 Hill, 317; White v. Sawyer, 16’ Gray, 586; Ben'nett v. Jud-
som, 21 N. Y. 238 Hern v. Ni ichols, 1 Salk. 289; Wilson . Fuller, 3 Q.
ﬁg 68 Oriiréd, v. ﬂm 14 ' Mess. & W. 651; Murmy v:’ Mann, 2 Exch.
538. . R '
But it.is @ald by the dgfendant that later English qasas, and a well-
canmdered modern case, in New Jersey, have denied that an action of
deceit would lie against' an innocent principal; and the. cases of - Udeli
vi Atherton, T Hurl. & N. 170; Bank v. Addie, L. R.1 H. L. Sc. 146;
and Kenﬁédy v McRay, 43 N.'J. Law, 288,—are cited. - An examina-
tion. of each | of those cases. shows ‘that the old doctrine was not denied
that the prmclpal 1sqhablq whenever his agent, who is, at the time, act-:
ing within the scope of his authority and for the principal, makes a
fraudulent misrepresentatmn which influences and is acted upon by the-
plamtlﬁ' to'hig injury. but that 'the cases turned upon the questwn»
whether the. alleged’ agent ‘wa$, uhder the circumstances in each case,
wctmg thhm the scope of his authonty Udell v. Atherton was tried at
nisi prius by Baton MARTIN, who nonsuited the plaintiff. A commis-
sion merchant sold. for the innocent defendant to the plaintiff a log of
mahogany, the soundness: of -which the: commission' merchant fraudu-
lently represented, knowing thé untruthfulness: of his assertion. The
appellate court was equally divided, two judges holding that the defend-
ant was lmble, masmu(.h as he hgd rece1ved and retained the fruits of the
fraud and two judges. holdmg that he was not liable. It is apparent
from the opinion of .ths iwo.. (MarTIN and BRAMWELL) who were in
favor-of the deféndant that the case depended in-their minds upon the
fact, which they deénied t¢ have existed, that the gelling agent was not
in fact authorized to make. the representa,tmn and that his situation be-
fore the buyer or the public was not such-as to bring the representation
he made within the stope of his authority. Baron MARTIN said tersely:
“The true rule-is that, wherevér.ian agent acting’ within the scope of
,his:authority‘mdkes:a‘fraudulent niisrepresentation, his:principal is lia-
ble.”: . The case of Kennedy v.-McKayin 48 N..J. Law, 288, also turned
upon the fact:that the alleged agents:were:-without authority to make
representations, and exceeded: the manifest scape-of'their authority in
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so doing. . The:case of Addie v. Bank was; in brief, as follows: .Addie
bought of the bank 135 shares of its stock, induced thereto by false and
fraudulant annual statements of its directors to the shareholders; and’
by the fraud of the manager, who falsely caused an agent of the bank to:
represent to Addie that a purchase would be a good investment. = The
bank became insolvent, went into liquidation, and Addie presented his
claim against the'bank to recover the damagés arising from the fraud.
It is'true that there are dicta of the judges who gave the chief opinions
in the house of lords, which assert the.doctrine of the present defend-
ants, and which, not taken in connection with the facts.of the case or
with other portions of the opinions, justify the reliance which is placed
upon them by -the defendants’ counsel; but an examination of the
whole. case shows that one of the decisive facts upon which it hinged
was the lack of implied authority in the directors to make representa-
tions upon which a sale could be based. This sufficiently appears
from Lord CHELMSFORD’S statement of ‘the true ground upon which a
corporation can be held liable for the statements -of its directors. It
will thus be seen that the cases upon which reliance is placed show
nothing more than a-dispesition on the part of English judges to de-
mand that, when an innocent principal is made liable, it shall clearly
appear that the fraudulent agent was not acting outside the known
scope and power of his agency. But the question was re-examined, in
the light of the Addie Cuse, in Mackay v. Bank, L. R. 5 P. C. 394,~—a
case in which no: doubts of the extent of the agency existed,—and it
was held, without hesitation, that “in an action of deceit, whether
against a person or a company, the fraud of -the agent may be treated,
Afor the purposes of pleading, as the fraud of the prmclpal "and the lan-
guage of Lord WiLLes in Barwick v. Bank L. R. 2 Exch 259, is ap—
proved:

“The master is answerable for every such [fraudulent] wrong of his serv.
ant or agent as is commmitted in the course of his service and for the master’s
benefit, though no express command or privity of the master be proved.”

i - The defendants’ second point is that they are not liable, because the
motive which induced the agent to commit the fraud was a desire to
benefit Kitts, and- that an “innocent principal is not liable where the
agent made the fraudulent representations which groduced the injury,
not for the employer, but for his own interest and to serve his private
ends.” This form of statement is another manifestation of the strictness
with which some of the English courts require that the agent must be
acting for the -principal and within the scope of his authority in mak-
ing the representations, and, if he is committing the frand for his indi-
vidual ends, he cannot be considered, under their decigions, as acting
for the principal, although his statements related to matters about
which he was authorized to give answers. Whether the same conclu-
gion would be reached by the courts of this country is a point which I
do not intend to consider.. The facts in the case of British Mut. Banking
Co. v. Charnwool Forest Ry. Co., L., R. 18 Q. B. 714, which the defend-
ants cite, clearly illustrate the nature of the cases to which the proposition
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applies. . Customers of the plaintiffs applied to them for a loan on the
security of transfers of the debenture stock of the defendant company.
The pleintiffa’ manager asked the defendant’s secretary, who said that
the transfets were valid-and the stock existed. The plaintiffs made the
advances. - Fhe -secretary and. one Maddison had frandulently issued
certificates for debenture stock, and these transfers related to a part of
this overissue. . Plaintiffs lost their security.: The false statements were
made in tha!interest of the secretary and Maddison. The court held
that the secretary was-held out as a person to answer such questions as’
were put.to him on.behalf of .or for his-employes, but when, in an-
swering inquiries put by third persons, he made statements in his own
interest or to:assist his-friend, and not on the bank’s account, he was
not acting for the defendants. But it must be clearly understood, as is
laid: down. by Lord EsgER in the same case, that the language of the
books, which speaks of. acts or representations of the agent “in the in-
terest of the principal” or#for the benefit of the principal,” is not limited
to acts which result in the pecuniary benefit of the principal. This lan-
guage is “equivalent to saying that he must act” for “the pnncipal
since, if there is authority to do the act, it does not ‘matter if the princi-
pal is benefited by it.”

The circumstances of this case show that the Oswego agent was plainly
acting. within the scope of: his authority and for his principal. The
plaintiff, one of the customers of the defendants and a subscriber to
their “mercantile agency,” asked the defendants for information which,
for a money consideration, they had undertaken to furnish. .The de-
fendants wrote to their agent for this information, He fraudulently fur-
nished them with false statements, which they sent to the plaintiff to be
acted upon. .The agent’s action was most plainly within the scope of
his authority, and for and upon the business of the defendants.: - The
private motive which induced him to defraud is immaterial,

The two questions which have been considered constitute the vital
ones in the case. ' ‘There are others which, if they resulted favorably to
the defendants, would gimply send the case back for a new trial,—a re-
sult ‘which, as the defendants’ able counsel admitted, would: be value-
less to them if their legal liabilily in this form of action was established,
—and therefore 'were merely stated upon the brief.

There were several: exceptions upon the trial to the admissibility of
testimony contained in the depositions. The depositions on both sides
were taken upon the theory that the individual opinion of the witness
in regard to Kitts’ financial standing was admissible. This whole class
of testimony ‘was endeavored to be ruled out upon the trial. The ques-
tions that were admitted and were excepted to related to the known
financial standing of Kitts in the community, rather than to the indi-
vidual opinion of the withess as to his proper status.

* /The defendants among .other requests asked for the usual charge that
the burden'of prodf was upon the plaintiff. The court intended to com-
ply with the ordinary custom, and charge accordingly, but the matter
escaped his memorys- : The judge’s attention was not called to the omis.
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sion, but the exception was a general one. A decision is not placed
upon the ground that the exception was general, because it may be said
there the court permitted such an exception. Whatever may be the
proper consequences of this omission upon a writ of error, it is of no im-
portance in this cagse upon a motion for a new trial, for the omission re-
sulted in no injury to the defendants. The only question in dispute
was that of fraud, and the affirmative testimony in regard to this point
was abundant and perfectly convincing. The deposition of Kitts left
no doubt of the untruthfulness of the agent’s assertions, and the testi-
‘mony of the agent in his own favor, though he was carefully led by the
defendants’ counsel, had no weight with those who heard it. A charge
in regard to the burden of proof, in this case, would have been a mere
formality. The motion for a new trial is denied.,

Dovae ». City oFr MEMPHIS.
(Ctrcudt Court, BE. D. Missourt, N. D. May 24, 1803)

MuxicrPaY, CorPORATIONS—ULTRA VIRES—NEGOTIABLE BONDS,

Where,a town, in pursuance of statutory authority, subscribes for stock in a rail-
way company, but, without such authority, issues negotiable bonds in payment
therefor, such bonds are absolutely void, and no suit can be maintained on them on
the theory that they are valid as nonnegotmble instruments.

At Law. Action by James B. Dodge against the city of Memphis,
Mo., on certain. municipal bonds. Heard on demurrer to the plea.
-Overruled. : g

Feliz T. Hughes, for plaintiff.

The contract of subscription in the case at bar was valid, and expressly au'-
thorized, and the. bonds were not wholly void, but valid, except as to their
commercial quality, in which case the contract will be enforced in so far as if
is valid, and the provision in the contract of subscription to pay in bonds will
be he]d, in effect, a contract to pay in money at the time and under the con-.
ditions lmposed in the order of subscription. Gelpcke v. Dubugue, 1 Walis
222; author’s views, subdivision 6, § 125, (4th Ed.) Dill. Mun. Corp.; Mayor
v. Ray, 19 Wall. 468; Hitchcock v. Galveston, 96 U. 8. 850; Little Rock v.
Merchants’ Nat. Bank 98 U. 8. 308; Wall v. Monroe Co., 103 U, 8, 78;
Clatborne Co, v. Brooks, 111 U. 8. 400, 4 Sup. Ct. Rep. 489; Wells v. Super-
visors, 102 U. 8. 625; Norfon v. Dyersburg, 127 U. S. 160, 8 Sup. Ct. Rep.
1111; Hill v. City of Memphis, 134 U, 8. 198, 10 Sup. Ct. Rep. 562; @Gause V.
City of Clarksville, 5 Dill. 177; Babcock v. Goodrich, 47 Cal. 488; 8tate Board
v. Citizens’ St. Ry., 47 Ind. 407; Allegheny City v. MeClurkan, 14 Pa. St.
81; Maher v. Chicago, 38 111, 266; Onecida Bank v. Ontario Bank, 21 N. Y.
490; Argenti v. City of San Francisco, 16 Cal. 256; Bank v. North, 4 Johns.
Ch. 870; Ketcham v, City of Buffalo, 14 N. Y. 356; Evansville, ete., R. Co.
v. City of Evansville, 15 Ind. 395; Mullarky v. Cedar Falls, 19 Iowa, 21;
Sheffield School T'p. v. Andress, 56 Ind 162; opinion by Mr. Justice STORY
in Bank v. Patierson, 7 Cranch, 805; Knapp v. Mayor, 39 N. J. Law, 394,

The promise to give bonds in payment was, at furthest, only wlira vires,
and, in such case, though specific performance of an engagement to do a thing



