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Youna et al. v. Bartivore County Hepee & Wire Fence Co.

(Ctreuit Court, D. Marylond. June 21, 1893.)

1, PATENTS POR INVENTIONS—LIMITATION OF CLAIM—HEDGE FENCES.
Patent No. 254,085, July 21, 1882, held to be for a wire extending along the base of
a hedge near the ground to prevent the passage of small animals before the shoots
of the hedge are grown.

2. SaME—NOVELTY.

Held, that the patent is void for want of patentability, it being old to use such a
wire to keep the plants in position, and to give the hedge increased lateral strength,
and it being old to use a wire along the base of an ordinary fence to prevent the
passage of small animals.

(Syllabus by the Court.)

In Equity. Bill by Wesley Young and the Maryland Hedge &
Wire Fence, Company against the Baltimore County Hedge & Wire
Fence Company for infringement of patent. Bill dismissed.

Waod & Boyd, for complainants.

@G. L. Van Bibber, M. Bailey, and W. F. Mitchell, for respondent.

Morris, District Judge. The bill of complaint in this case alleged the
infringement of four patents, but the bill has been dismissed as toall except
the patent to Wesley Young, No. 254,085, dated July 21, 1882, That
patent is for an improvement in “plashed hedges.” The claim is a nar-
row one, for a single and simple improvement. The patentee, Young,
describes the method of plashing hedge fences as practiced at the date
of his application, which he says is by bendmg over the plant in the
line of the fence, the bending taking place in the root, and seeurmg the
first plant in its bent position by fastening it to a stake, then a piece of
wire is passed under the first plant quite near the ground and crossed
and twisted around the next plant, and in like manner around as many
succeeding plants as the wire is capable: of holding in their proper rela-
tive positions; it being intended that the wire shall cross the plants ap-
proximately at right angles to their inclined positions, and so that every
plant is held down in its inclined position and in the plane of the fence.
In describing this method, which he states was then in use, he says:
“Or one or more of the lines of wire may be stretched first, and the
plants bent down and secured in position by attaching them to the
wire.” He further says:

“The present invention looks to the still further development of this
branch of industry, and has for its object to provide a hedge fence which
from the time it is first plashed will present a stlong and impassable barrier
to all ordinary stock which is permitted to run at large, and the proper
growth of which hedge will not be interfered with by the causesordinarily
existing. * * * [In order to give the fence the requisite degree of lateral
strength at the start, I apply a continnous horizontal line or lines of wire -or
other material along it from end to end, securing the said line or lines to the
plants by staples, nails or loops or other suitable fastenings, as shown in the
drawing, or by interweaving it with the plants as shown. I preferably ap-
ply two lines of wire, one néar the upper ends of the plants after they are
plashed and cut off to the proper height, and one near their base, as répre-
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sented in the drawing, thongh other intermediate lines of wire may also be
employed if thought necessary. 1 also prefer to employ barbed wire, as that
affords' additional "effectiveness ‘as 4. -barrier:to stook, but plain: wire. will
answer reasonably well. * * * The lower wire is indispensable, for by
‘its aid the openings -between the plants are closed at the bottom from the
start, and small pigs are prevented from passing through, thereby enabling
the side shoots of the: plants to-extend out and close the openings effectively,
makifig 4 Arm, close fence; as'soon as the plashing is done. This lower wire
should be placed quite riéar the sutface of the ground to be most effective. It
will be seen that additional lateral strength of the fence is secured by the
employment of the two lines of wire, one at the top and another at the
bottomy: with or without intermedidte lines, and, secondly, that the effectual
closing of the lower intervals of the fence, to enable'the shoots to properly de-
velop, is accomplished by the lower wire alone. I am aware that it is not
new to place a line of barbed wire along the bottom of a post and board fence
for the purpoge.of preventing small animals from passing under the fence;
also that it is not new to interweave in the upper portion of alive hedge fence
withes or Branches not 4 part of the growing fence, and such construction I
do not claim #s my invention. - Neither do'l claim a hedge fence on which
the plants are plashed together by means ofra continous line of wire wound
around them. from one 1o andther, near the upper ends, as shown in patent
to D. M. Kirkbridge, May 80, 1876.”

The claims are: ‘

" (1) A leilge fence composed of live plants, bent down in the plane of the
fence, and ield'in place By suitable fastenings, and’ having a line of wire ex-
tending along: the base of thi hlants near this ground, said wire being secured
to the plants, and: opéTating to prevent. the passage through the spaces be-
tween the plants of sinall stock before said spaces have become closed or pro-
tected by the growth ot the shoots, substantially as described. (2) A hedge
fence comnposed of live plants bent down in the plane of the fence, and held
in place by suitulile fastenings, and havihg a horizontal line of wire extend-
ing along the uppér |értion of the plants, and secured thereto, to give in-
creased lateral strength, and having also 4 horizontal line of wire extending
along and secured to the buSes.of .the plants, lor preventing the passage
through the spaces bet ween,the plants of small stock before said spaces have
become closid or protected by, the growth of the s.de shoots, substantially as
described,” - ‘

The claims of: the original application in the patent office were
broader, but upon objection and a citation from the Gardener’s Chronicle
for 1873, p.: 1115, and: for-1875; ip. 458, the applicant :nodified his
claim s0-'as énly to cover &' line of wire extending along the base of the
plants near the ground, and secured to the plants; and operating to pre-
veiit the passage of small aniinals through the spacesbetween the plants
before the spaces have become closed" by-the' growth ‘of shoots. The
Gardener’s Chronicle for 1875 describes an improvement in hedge culture
by driying siiall stakes along the center of the hedge six to eight feet
apart, to which a line of wire is stapled and drawn tight by being at-
tached at the ends to gateways when they occur in the line of the fence.
Itissaidil = oo et e R I

‘“The prineipal uses and advantages of the wire thus inserted are to con-
stitite a permanent backbbive, as it werd, to the hedge, thereby preventing
adimals, as cattle and horses, from'pusliing themselves through, which they
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are very liable to do at all thin and weak parts of a hedge. When once the
hedge grows over and fairly covers the wire, the: posts are of little further
uge, and.do not require renewal, as the fence itself suﬂic}ently supports the
wire, and keeps it ever after wards in its place.”

The only differences between what is descrlbed in the publication
from which the above is taken, and ‘what is claimed in Young’s patent,
is that by Young’s method it is stated that the wire is to be used earlier
in the life of the hedge,—that is to say, when it'is first plashed,—and
that the lower wire is to be placed quite near the ground, so as to in-
tercept small animals before the' lowest shoots are sufficiently grown to
make a barrier. It is not said in Young’s method whether the wires
are to be stretched taut between convenient posts or not, but it is ob-
vious that in - practice this would be done if practicable. In Young's
method the wires are to be stapled or otherwise suitably fastened to
the plants, and in the published method the wires were at first to be
stapled to the small posts, but in the end the plants supported the wire.
© At the threshold of the consideration of the patentability of these mat-
ters connected with growmg hedge fences, it suggests itself that the plash-v
ing of the hedges, that is, the bending over of the plants at the roots in
the line of the fence, all at the same angle, and securing them in that
position, .and the discovery of the fact that growing in that position the
shoots tend to spread out lower down, and the shoots of the lower in-
clined plants tend to interlace with those of the upper plants so as to form
-an effective, vigorously growing hedge fence, all this to the first discoverer,
and also the best means of accomplishing it, might fairly be matters re-
quiring invention, and proper to be protected by a patent. But it also
suggests itgelf that, after this method of growing a hedge was known, the
use in connection with it of anything in such common use and so obvi-
ous as a line of wire along the hedge, or interweaved in the hedge, for
the purposes of a fence, merely, and to prevent animals from passing
through where the hedge was-too weak itself to prevent them, could ndt
be a discovery or require invention. !

It is said that no one before Young systematically used the lower wire
for this purpose, or taught the public how essentially important it was
to the proper growth of the lower shoots of the plants that they should
be thus protected, and no one before Young, it is said, for this reason,
was uniformly successful in growing, at & moderate cost, an effective
hedge fence. But this is not showing Young to have been an inventor,
but merely that he does systematically and thoroughly, and with a sense
of its importance, what others had the means of doing, and knew how
to: do, but did not appreciate the importance of. Just as & man may
know that a cerlain treatment is good for his fruit trees, but does nhot
obtain the best results because he does not use it mtelhgently at the right
times and in the best manner. :

The ‘uge of a wire along the base of an ordinary ferice is admitted in
the specification to be a' common means of preventmv the passage of
small animals. Such a wire would be fastened in any suitable way,
either to the fence itself or to stakes put down for that purpose. And it
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would either be stretched taut or interweaved, as might be convenient.
It would, with many ornamental fences or palings, answer the double
purpose of preventing the animals passing in and out, and also of pre-
venting the injury to the fence itself from the abrasion and forcing asun-
der which results when animals are frequently pushing through and en-
larging an opening. . Inthe growing hedge fence, the lower wire performs
exactly these same uses. It is more important, and the consequences of
neglecting its timely use are more serious, just to the extent that a grow-
ing hedge is more easily spoiled and more difficult to repair than an or-
dinary.dead fence.. . In Young’s patent the only use claimed for the lower
wire is as a defense against animals, and he cannot be allowed to claim
it generally, as he abandoned and erased from his application those claims
in which he had attempted to cover the use of the wire to keep the plants
in position, and to give the hedge increased lateral strength. He was
obliged. to make this abandonment, because he recited in his specifica-
tions that one of the known ways of securing the plashed plants in posi-
tion was; by attaching them to a stretched line of wire, and the Gardener’s
Chronicle -disclosed that. it was old to use a stretched wire to give in-
creased lateral strength, while the hedge plants were young and weak.
... The decree of 19th June, 1891, in the circuit court of the United States
for the western division, of the western district of Tennessee, called in
this case the “Memphis Decree,” adjudges this patent to be valid, but
confines it to a.horizontal wire, “secured to the plants without any ex-
traneous support.” If the claim of the patent is to be read with this re-
striction, then the respondents in. this case do not infringe, as it is proved
that the horizontal wires ‘used by them remain stretched taut between
posts or trees or gateways, or whatever stationary objects in the line of
the fence they can be conveniently attached to, and, after they are thus
stretched, the plants are-inclined and secured in their inclined position
by being fastened to the.-stretched wires, using the diagonal wires only
when necessary to keep a plant in position which was more than ordi-
narily stiff and refractory. But I think in the present case it has been
shown by the complainant’s witnesses, and notably by their expert wit-
ness, Sge, that the end attachments of the horizontal wires have no
bearing npon the construction of the claims of the patent; and I conclude,
as does.complainant’s witness that at least a preliminary use of a post,
or some fixed object to which the ends of the wire might be fastened,
is clearly implied by the specification of the patent itself.

Upon the whole case, my conclusion is that, in view of what had been
before done, the claim for a line of wire secured to the plants near the
ground, fo. prevent the passage of animals, is void for want of patent-
ability; and that,.however: beneficial its timely use as pointed out by
Young may be, it is ar improvement in the art of hedge making, resulting,
not from invention or discovery, but from the more systematic and thor-
ough attention to the fact that the young shoots at the base of the plants
ought to be protected against small animals until they are sufficiently
grown to be a barrier themselves. . Bill dismissed.
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HarMoN et ol. v. HarMON et al. (two cases.)
(Circuit Court, N. D. Illinots. January 4, 1892.)

1. S8PECI¥IC PERFORMANCE—MERGER, OF ORAL IN WRITTEN CONTRACT. .

Complainant took possession of certain land under a parol agreement with the
owner, who was his uncle, that, if complainant would cultivate the land and pay a
yearly rental therefor, he gshould own the land at the owner’s death. Complainant
also took a written lease from the owner, in which he agreed to keep the premises
in repair. His lease was renewed from time to time, the last extension being by a
written agreement, in which the lessee agreed to “quit and give up possession of
said premises at the expiration of any one year, in case the party of the first part
[lessor] should sell or convey all or any of said lands, or in event that either part;
should die, or become dissatisfied, or in case the party of the second part [lessee
should fail to pay all or any part of the yearly rents.” Held, that the written lease
and extensions thereof controlled the rights of the parties, and that specific per-
formance of the parol agreement should not be decreed. ' )

2. BAME—LEARE.

Although, by reason of the lessor’s death, the last agreement for extension never
went into operation, it was nevertheless a contract in writing in regard to the
land, and the terms upon which complainant occupied them, in which ali prior pa-
rol and written contracts were merged.

8. SAME—INSANITY. )

The fact that the lessor’s mind had become impaired by age renders such writ-
ten agreement none the less operative against complainant, who was in full pos-
session of his faculties, .

4. JuDGMENT—EQUITABLE RELIEF.
Judgment upon promissory -notes given by complainant to lessor will not be set
. aside by reason of a parol agreement, at the time the notes were given, that upon
the regular payment of interest, which was reserved by the notes during lessor’s
life, the notes $hould become void at the latter’s death.,

In Equity. Bills by Jacob M. Harmon and Jeremiah R. Harmon,
respectively, against Anthony Harmon and others, beneficiaries under
the will of Jacob Harmon, deceased, for the specific performance of parol
contracts made by the deceased with complainants. The two cases were
argued together. Bills dismissed for want of equity.

Doyle, Morris & Pierson, for complainants.

J. 8. Norton and J. W. Howell, for defendants.

BropeerT, District Judge. These are bills in equity for specific per-
formance of parol contracts alleged to have been made between complain-
ants, respectively, and one Jacob Harmon, whereby Jacob, who was the
uncle of complainants, being the owner of a large tract of land in Iro-
quois county, in the state of Illinois, agreed with complainants that, if
they would move onto the land described in the two respective bills,
and improve the same, and pay him an annual rental, at an agreed rate,
from time to time, per year, as long as he lived, the land should become
theirs at his death. Jacob Harmon died in February, 1885, and by his

“will, made a couple of weeks prior to his death, an entirely different dis-
position of the property in question was made from that alleged in these
bills, and this bill is filed against the beneficiaries under the will to en-
force the specific performance of the alleged contract. The two cases
stand upon substantially thesame proofs, and have been argued and con-
sidered together. ' :
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