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DEMPSEY v, TOWNSHIP OF USWEGO.
" (Cirewit Court of Appeals, Eighth Ctreuit. May 80, 1892.)

1. MANDAMUR—~MUNICIPAL CORPORATIONS—DORMANCY OF JUDGMENT—LIMITATIONS.
~ The statutes of Kansas provide that judgments against municipalities shall be

paid by taxatiou, and that the levy and collection of taxes may be enforced by
moandamus.  Held, that for the purpose of keeping a judgment alive such a man-
damus is equivalent to the issuance of execution against a private person, and
therefore that, under the state statutes relating to the life of judgments, (Gen. St.
Kan. §§ 4542, 4537, 4522, 4525, 45380,) as construed by the state courts, a judgment
against a municipality becomes dormant if more than five years elapse between the
fdsuance of two successive writs of mandamus, and absol uteg dead if no applica-
tion to revive is made or suit brought upon the judgment within one year after
the expiration of the five years.

8, LiMiTaTIONS—TOWNEHIPS—SERVICE OF PROCESS ON OFFICERS,

Section 21, Code Kan., provides that the time of the absence from the state or the
concealmen‘é bf a person against whom #-cause of action accrues shall not be com-
puted as part of the period within which the action must be brought. Held that,
even if this section can be held to apply where the persons elected officers of a
township either fail to qualify or remove from the township, for the furpose of
preventing the enforcement of judgments against it, still the question is not pre-
sented where service of process or 0f notice to revive the judgments could have
been made, within the statutory period, upon a trustee of the township, such trus-
tee having been duly appointed by the county commissioners, upon the ground
that there were no township ofticers.

8. TowNsHIPE—NONRESIDENT OFFIOER—SERVICE OF PROCESS.

The fact that a township officer removes from the township and thereafter re-
sides in another townshlp of the same county, does not necessarily prevent the
service of mandamus upon him. Salamanca Tp: v. Wilson, 8 Sup. Ct. Rep. 844,
109 U, 8. 627, followed.

4, MANDAMUS—LIMITATIONS—PENDENCY OF PROCEEDINGS. )

Where a writ of mandamus was issued and served, but no other steps were

" taken for more than six years, it cannot be said that the mandamus proceeding
was pending during that time, within the rule that limitation does not run against
@ party while he has a suit pending to enforce his claim.

In Error to the Circuit ‘Court of the United States for the District of
Kansas. Affirmed. :

Statement by SanBorN, Circuit Judge:

This was a writ of error to the United States circuit court for the
district of Kansas. On the 13th day of November; 1886, plaintiff
in error brought an action against the township of Oswego upon two
certain judgments against the defendant, which had been assigned
to him. Defendant admitted the rendition and assignment of the
judgments, but pleaded that they were barred by the statute of
limitations, and that this question was res adjudicata. Plaintiff re-
plied that mandamus proceedings were commenced shortly after the
judgments were rendered, and bad been pending ever since, and that
the citizens of.the town and ita officers elect had prevented any of those
elected to office from qualifying since the judgments were rendered, and
those elected in the year the judgments were rendered ceased to act, and
left the state within a year thereafter. A jury trial was had. Thejury
returned special findings of fact and a general verdict for the defendant.
Plaintiff and defendant each moved the court for judgment. The court
denied plaintifi’s motion, and entered judgment in favor of defendant,
to which ruling plaintiff excepted.
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The special findings of the jury, so far as they were material, were
that on November 29, 1876, judgment was rendered:in favor of George
O. Marcy against the defendant township for $2,600. On April 9,
1878, judgment was rendered. in favor of William N. Kieldfor $1,504.
The treasurer of the township, who was elected and who qualified in
1877, shortly: after. moved out.of the.township, and thereafter resided:
i the cotinty.” In'1880,T: P. Updegraph was elected and ‘qualified as
treasurer, buttshortly after moved into another township in the sime
county.” On Aptit 10,1882, the colinty commissidnerg:of thie county of
Labette; made a finding-on petition. that there were no-officers of said
township,'and’ appoirted John Judd tiustes of the township, who ghal-
ified as such, and.has ever since lived. in. the:county of Labette, but was
living outside of the township in 1884. Fhe ‘officers ‘of the’ township
were a tunstee, clerk,.and treasurér,. The trustee and clerk elected and
qualijﬁ’ed"‘in‘-1877;"begamejn;onresiqpnts of the 'state in 1878, and the
three officérs. elected in, 1877 ceased to act as such in1878.  No cther
Sfficers than those aboves epecified qualified from 1878 t0 1886, and none
were acting as such in: the.township during those "years. Officers were
elected each yeai: and there was an understanding generally known
among tHe citizens of The township that the officers, if elected, would fail
to qualify, and that this would defeat the bonds.on account of which
thesé judgments ‘were rentieted, , On June 16, 1877, 21 alternative writ
of mandemus was .issusd -upon the Marcy judgment,-which was served
\July 21,1877. On December 19, 1877, a peremptory ‘Writ was issued.
'On-December. 13, 1878, .8n alias peremptory writ was issued. - On June
83,1878, atr'alternativé’ wiit of mandamus was issued onthe Field judg-
ment, which was served.on July 17, 1878. On December 15, 1885, the
mandamus proceedings on these lwo judgments were consolidated by or-
der:of the: court. . On Deg¢eniber 16; 1885,.an information was filed:in
the consolidated case, and an alternative writ issued.in favor of the
plaintiff in error hers, Edward C..Dempsey. Januaty 14, 1886, the
writ was: returned.-served..:-June 10, 1886, a motion to quash the writ
was filed, and the-motionwas on that day granted,and the writ quashed.
Entries of the namées of: these mandamus cases’ appear on the books of
the clerk of the icourtj,with notations of continuances in nearly if not
quite: every. year. from 1877 to.1890.. In November,: 1886, an-order
was anade granting leawe«t6 file an .amended information, and in.1889
an order was made extending the time/to file a bill of exceptions. :

.. George A. Saniers and. William R. Bowers, for plaintiff'in error.

1. Nelson . Case:and Wi <Bii Glasse, for defendant in exrror. e e

«+ Bfore.CarpwELL and: 8ANBorN, Circuit Judges, and Smiras, Distridt
J,udge.w Lonpt s o VoL S ey e el :

+ ‘JANBORN, Circuit:Judge.: . ‘Under the decisions of the stipreme court of
the state of Kansas conbtruitg the statiites of that staté on this subject, this
action was barred: by:the statutes of limitation of:that:state when it was
commenced.o 2 Gen. St. Kan. §§ 4092, 4095, 4542, 4537; 4522, 4524,
4525, 4530, 4531 ; Burns v. Simpson, 9 Kan. 666, 667; Mawhinney v. Doane,
40 Kan. 675, 678-680, 17 Pac. Rep. 44; Angell v, Martin, 24 Kan. 336;
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Turner v. C’mwford 14 Kah. 503 ‘Gruble'v. Wood 27 Kan. 536 537;
Angell v. Martin, 24 Kan. 334, 335: Scroggs v. Tutt, 23 Kan. 182, 186;
U. 8. v, Townsth of Osego, 28 Fed! Rep. 55. The statutes of Kansas
provide that, if execution‘shall not be sued out within five years ‘from
the date of any judgmient of record in that state, or if five years shall
have intervened between the date'of the last execution issued on such
judgiaent and the timé of suing out anothet writ of execution thereon,
such judgment shall become dormant, (section 4542;) that such judg-
ment may be revived by order of the ¢ourt on apphcatlcn and notice
within one-year after it ‘becomes dormant; and that, if such order is not
made within oné year from the time it could first have been made, it
shall not be made at all unless by the consent of the debtor or his rep-
resentatives. Sections 4542, 4587, 4522-4530. - In the case at bar no
execution could issue agamst the defendant township, but the writ- of
mandamus to enforce collection of Judcments against municipalities per-
forms the office of, and 1g'legally the equivalént of, the writ of execution
upon judgments against private individuals, since the legislature has
provided that these. judgments shall be paid by taxes, and the levy and
gollection of the taxes may be enforced by mandamus. It follows that
under the Kansas statutes a judgment against a mumclpahty will be-
come dormant if the creditor permits a period of mdre than five years to
elapse between the rendition of his judgment and the issuance of a writ
of mandamus, or between the dates of the issuance of two successive writs
of mandamus. U. 8. v. Township of Oswego, 28 Fed. Rep. 55. Between
the 8d day of June, 1878, 4nd the 16th day of Deegmber, 1885, no writ
of mandamus was issued upon either of these judgments, nor was any mo-
tion or a.pphcatlon made within one year aiter they became dormant, or
at all, to revive them. Where'a judgment has been permitted to be-
come dormant by the neglect of the creditor to issue the proper writ for
five years, and no application or motion to revive is made or suit upon
the judgment brought within ope year after the expiration of the five .
years, the supreme court of Kansas has unilormly held that the judg-
ment becomes not only dormant, but dedad, and no suit can be main-
tained upon it. See authorities supra. It is not important here that
the courts of Nebraska and Ohio have adopted a different rule 'in the
construction of similar statiites. No constitutional rights are here af-
fected, no federal law is in question.” The rlghts of these litigants are
governed by these statutes of Kansas, and it is sufficient for this court
that the highest court of that state has decided this question. .
But plaintiff’s counsel contends that he is excepted from the operation
of these statutes and decisions by the fact that, there were no officers of the
townshlp quahﬁed and acting therein from 1878 until 1886. That the cit-
izens of the town conspired with the officers elected during that time to
prevent their qualifying for the purpose of preventing the enforcement of
these judgments. That section 21 of the Code of Kansas provides: “If,
when a cause of action accrues against a person, he be out of the state, or
has absconded or concealed himself, the period limited for the commence-
meént of the action shall not begin to run until he comes into the state,
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or while he j is 80 absconded or concealed; and if, after the cause of ac-
tion accrues, he depart from the state, or abscond or conceal himself, the
time of his absence or concealment shall not be computed as any part of
the. ‘period within which the action must be brought;” and- that this
case is so far within the spirit if not the letter of this statute that the ex-
ceptlon there made should be applied to it. A complete answer to this
contention is that the facts of this case do not raise this question. They
are: . That the three principal officers of the township were a trustee,
clerk and treasurer; that the treasurer, who was elected and who quali-
fied in 1877, shortly after moved out of the township, but thereafter re-
sided in the countv,.that no successor of this treasurer qualified until
1880, when J. P Updegraph wag elected and qualified as treasurer, but
shortly after moved into another tOWﬂShip in the same county; that on
Aipnl 10, 1882, the county commissioners of the county made a finding
that there were no officers of the townshlp, and appomted John Judd
trustee thereof, as they had authority to do under the Kansas statutes;
that he quahﬁed a8 such, and has ever since lived in Labette county,
but in 1884 was not hvmg in Oswego township. From.this statement
of the facts found it clearly appears that there was ample opportunity to
Serve process on one of the officers of this township during a large part of
the time between the entry of the judgments and the commencement of
this suit. During ah of the sixth year after the date of the earlier
writs of mandamus service could have been made on. Mr. Judd, the, trus-
tee, and the Judgments thus revived. That other officers who were
elected did not qualify; that these officers who did qualify lived outside
the. townshlp, but within the county,—would not necessarily render in-
valid the service of notice or process. upon them of officers of this town-
ship. Salamanca Tp.v. Wilson, 109, U. S. 627, 8 Sup. Ct. Rep. 344,
The facts of this case do not bring it within the exception of this stat-
ute if the statute could be held to apply to such a case.

Finally, plamtlﬂ' contends that the suit on these judgments is not
barred by the statutes of limitation and dormancy, because these man-
damus proceedings upon the judgments have always been pending; and
be invokes. the rule that time does not run against a party under a stat-
ute of limitations while he has a suit pending to enforce his claim. It
is undoubtedly true that, if the plamtlﬁ‘ had seasonably brought suit
upon these Judgments, as he has done in this case too late, time would
not have run against him while such a suit was pending; but here the
analogy between mandamus proceedings upon judgments against munici-
palities and the writ of execution upon judgments against individuals
must not be lost sight of. Would the fact that the creditor in a judg~
ment against an individual issued an execution, and thereby tried to
enforce and continued to try to enforce his Judgment for five years, pre-
vent the statute of limitations from running against him?  Certainly
not. Neither will the mere fact shown in this case that in 1877 and
1878 wrifs of mandamus were issued and served in proceedings to collect
these judgments, while no further steps were taken and no other action
had thereafter for more. than six years, prevent the running of the stat-
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utes upon this action upon the judgments. Such proceedings, or rather
such want of proceedings, do not constitute a suit pending upon the
judgments within the rule invoked by plaintiff’s counsel, especially in
view of the fact that in these very mandamus proceedings before Mr. Justice
BREWER, then circuit judge of this circuit, all the vital questions in this
case were considered and determined adversely to the plaintiff, and the
writ quashed, in U. 8. v. Township of Oswego, 28 Fed. Rep. 55, in 1886.

If the plaintiff in this case has failed to collect the money that was due
him it has not been because he was remediless under the law. It has
been because for more than five years he issued no writ upon his judgments
when he could have had a writ for the asking, and because he brought
no suit, and made no application to revive his judgments, for more than
three years after they became dormant, at a time when there was.ample
opportunity to serve notice and process upon the defendant. The judg-
ment against him was right, and it is affirmed. '

Hewitr v. STORY éf al.

(Clreutt Court, S. D. California. June 13,

IRRIGATION—APPROPRIATION—ABANDONMENT.

Certain persouns appropriated, by means of the B. ditch, the water remaining in
a stream after two prior appropriations. The supply proving insufficient after
several years, they each purchased a certain number of shares in the T. ditch and
the water appropriated by it, and diverted the same to the B. ditch. After a time
other shareholders in the T. ditch also, by permission, diverted their water through
the B. ditch, and finally the T. ditch was abandoned, and all the water taken through
the B. ditch. Thereafter for many years the entire amount of water taken through
the B. ditch was distributed in proportion to the ownership of shares in the T. ditch
appropriation, without regard to the original appropriation by meauns of the B.
ditch, Held, that this constituted an abandonment by the original appropriators
and their successors of their claim to the water originally taken by the B. ditch.

In Equity. Bill by Isaac 1. Hewitt against Warren Story and others
to establish a right to take certain water for irrigation and other pur-
poses, and to restrain interference therewith. Bill dismissed.

For prior reports, see 39 Fed. Rep. 1568, 719.

Rowell & Rowell, John A. Wright, A. W. Thompson, and Broussean &
Hatch, for complainant.

George E. Otis, H. C. Rolfe, Byron Waters, Curtis & Otis, and R. E.
Houghton, for defendants. ‘

Ross, District Judge. I have examined the voluminous record in this
case with care, and am of the opinion that the averments of the bill as
amended are not sustained by the evidence. The complainant’s con-
tention is that he is the owner, and entitled to be protected in the use,
of 333% inches, measured under a 4-inch pressure, of the waters of the
Santa Ana river, which he alleges were appropriated by his predecessors



