RANGER v. CHAMPION COTTON-PRESS CO. 61

RanGEr v. CrampioN CortoN-PrESs Co. e al.

(Cireuit Court, D. South Caroling. July 5, 1892.)

1. CORPORATIONS-~RIGHTS OF SHAREHOLDERS—INSPECTION OF BOOKS,
In the United States, a shareholder in a corporation has the right, under proper
safeguards, to inspect the books of the councern, unless the charter or by-laws
otherwise provide.

2. SamME—EQUITY JURISDIOTION—ORDER FOR INSPECTION.

A court of equity may, in its discretion, order the officers of a corporation to per-
mit a'shareholder to inspect its books at any stage of the proceedings, but it will
not do so upon the mere filing of the bill, or after service and before answer, ex-
cept upon the most pressing necessity; since defendants may deny that plaintiff is
a shareholder, or may set up that the charter or by-laws modify his right to such
inspection. '

In Equity. Bill by Louis Ranger against the Champion Cotton-Press
Company and others. Heard on a motion for leave to inspect the books
of the defendant company. Denied.

Miichell & Smith, for complainant.

Lord, Nathans & Bryan, for defendants.

SmonroN, District Judge. Motion for leave to inspect books of the
defendant company. This bill was filed on 24th June ult. It is by
one claiming to be a corporator in the Champion Cotton-Press Com-
pany against the corporation, B. F. McCabe, Mrs. Elizabeth Dowie, and
her husband, Margaret B. Mure, William Mure, and William Fatman.
It alleges that the capital of the company is $84,000, divided into 120
shares of $700 each, of which the company has 19, Mrs. Dowie 15,
Miss Mure 15, William Mure 10, E. D. Mure 6, William Fatman 20,
and B. F. McCabe 15, and these, with the 20 shares beld by complain-
ant, constitute all the capital stock; that McCabe is president and super-
intendent and William Mure vice president and secretary and treasurer;
that no exhibit of the affairs of the company was made; no annual
meeting held in 1891, as required by the by-laws; that at the annual
meeting held in 1892, complainant requested and demanded a full ex-
hibit of the business of the company, and leave to examine its books
for the purpose of ascertaining the condition of its business, and that
these were perémptorily refused by the president and other officers. It
charges mismanagement by Mr. McCabe as president, and misuse of the
funds of the company, especially of a fund of $25,640.95; that this
sum should be divided among the stockholders; and that Mr. McCabe
and the other officers refused so to do. Charges that the funds of the
company have been deposited in the name of B. F. McCabe, and are
drawn on his check, whereas the by-laws require them to be deposited
in the company’s name, and drawn out by the check of the treasurer,
countersigned by the president; that the president makes use of his
position, ‘aided by the treasurer, in evading any accounting by the
former; that compiainant is entitled to an examination and inspection
of the books of the company by” himself, or by his attorneys and ex-
perts, and that this is wholly denied to him by the president and other
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officers of the company, and charge)s that this refugal is for the purpose
-of preventmg the proper approprlatlon of moneys of t fe company. The
prayer is for a decree for such examination of the books,of the company

as he is entitled to, for an account from B. F. McCabe, superintendent
and presxdent for declaration of a dividend, for the appointment of a

réceiver, for a sale and division of the pmperty “This bill having been
Hled ‘on 24th June, the complainant, on 30th June, “after all defendants
had been served with process, made his motion, notice of which is
dated | 27th June,. that all the books and. papers of the company be
bmught into court-or some other convenient place for the examination
and jfispection. of cotaplainant or his attorneys, and .such expert. book-
keepers and accountants as he may employ. The motion is resisted by
counsel representing the company, and B. F. McCabe, and William
Mure, 'vice president and’ secretary and treasurer.-

There can-be no’doubt that in this country a shareholder has the
right, under proper safeguards, to inspect the books of the corporation,
unless the charter or the by-laws provide otherwise. 1 Whart. Ev. §
746; Ang. & A. Corp. § 681. Mr. Morawetz in his book says the mem-
bers of a simple partnership are entitled to examine the partnership
books and accounts whenever they desire. Corp. § 473. He excludes
large joint-stock companies and .corporations from this rule, but in the
same sectjon.says: “However, in the United States the prevailing doc-
trine appears to be that the individual shareholders in a corporation
have the same right as the members of an ordinary partnership to ex-
amine their company’s books, although they have no power to interfere
with the management.” It is insisted, however, that the normal mode
of assertmg thls nght is by mandamus, ‘and that, complainant having
asked it in thig bill as anclllary to the equitable rehel prayed the court
can at this stage examine the bill and decide whether it gives him any
locus standi; or if he be propezly in court, it would be best to await the
makmg up of the issues in the case at the proper time or proper plead-
ings. A searchmg criticism of the bill was made in argument. But,
from the view that I take of this motion, we need not enter upon its
examination. Asa matter of practice, I am inclined to the opinion
that the court, within its discretion, can order corporate authorities to
permit a shareholder an inspection of the books of the corporation at any
stage of the suit. But it will not make such an order upon the filing
of the bill, or before the parties have appeared and: pleaded, except
under the most pressing necessity. Indeed. the courts of equity act
ex parte when there is danger of immediate or irreparable damage, or of
some impending change in the circumstances of the parties which may
inmipede justice or work injustice. 'When these, reasons do not .exist,
things will take their usual course. Where the order would be equiva-
lent to a decree for the plaintiff, the court will refuse it. Daniells, Ch,
Pr, star page 1829. Where, also, the order may force the hand of the de-
fendant, and compel him to disclose his defense prematurely, it should
be refused. The first prayer in this bill is for the inspection of these
books, in the words of the present motion. If the motion be granted,
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this much of plaintiff’s case is gained. It may be that his whole case
may be deécided. Beside' this, while' the right of examination of the
books is a8 stated, this qualification must also be noted, If the defend-
dents deny that complainant is a stockholder, or aver that the charter
or the by-laws of the company, by provisions therein, modify this right,
issues'would be raised which could not be tried at this stage of the case,
The defendants néed not even present them at this stage. On the whole,
it seems premsture to grant this order now. The motion is dismissed
without prejudice to the renewal of the motion at a later stage of the
case. ' '

Crosey Lumesr Co., Limited, v. Surra.
" (Ctreuts Court of Appeals, Third Circuit. April 9,1892)

1. CoRPONATIONS-~EXOLUSION OF STOOKHOLDER—DAMAGES. = . )
Plautiff and othérs formed a partnership, to which plaintiff contributed & large
part ‘of.f&l,le capital, in the form of real and personal property. Afterwards it was
-agreed to form a corporation, the partners to take stock therein “tothe full amount
" of their intereat in the firmd as such interest shall appear on the 1st.day of Ociober,
1838.” A dispute arose as tothe amount of plaintifl’s interest, and in January,
1R89,.the corporation declared his interest in the concern forfeited, and éxcluded
... him from any share in its madagement. He then brought an action for damages,
‘which, on the trial, took the form of an accounting as to his interest, Held, that
© plaintiff was éntitléd to recover the value of his interest at the time it was taken
irom him, and that in computing the same there should be included, not only the
technical profits, but also the increase in value of the assets of the concern.
2. BAME-—-INTEREBT. ) ) o o
On theé amount thus found to be due, plaintift was entitled to interest from the
time he was excluded from the concern.
8, SAME—EVIDENCE—ADMISSIBILITY. o
“Plaintiff testifled that he also Fut into the concern a steam boiler owned by him,
worth,$400. : But on the baoks of the company he was credited with only $200, the
other $00 ‘_bein% credited to. N., another stockholder, who had formerly been in
partnership -with plaintiff. - Defendant offered in evidence a’'paper executed loni
- after the farmation of the corporation, and purporting to be #n assignment by N. o
a half interest in the boiler. Held, that the paper was properly exclude({ as it
could have no effect upon any title previously vested in plaintiff. ‘
4. APPEAL~HARMLESS ERROR—INSTRUCTIONS. ‘ : ¢

Where instruetions to the jury are proper in themselves, the giving an erroneous
resson therefor, which is n{)t applicable to the case, and' which manifestly could
not have misled the jury, is no ground for reversal. ' .

8. SAME—REVIEW-—ASSIGNMENTS OF ERROR. ; S '

The assignments of error are to be considered with reference to the theory on
which the cause was actually tried by mutual consent of the parties, and the formal
claim made in'the statement and declaration is not controlling.

6. BaMpg—WrieHT OF EVIDENCE-~AMOUNT OF VERDIOT. : s

Where t.hereois ‘evidence to sustain a verdict, a circuit court of appeals has no
power to reverse the judgment thereon, on the ground ‘that’ the jury erred in the
amount of their finding. ‘ oo .

Brror to the Circuit Court of the United States for the Western District
of Pennsylvania. , = .~ : — oo ey
. Action for,damages by John Smith against the Crosby Lumber Com-
pany, Limited; brought originally in a state court, and afterwards re-
moved to the court below. = Verdict and judgment for plaintiff in the
sum of $10,527.84. Defendant brings error. Affirmed.
‘By.a written agreement, John Smith, Louis L. Newerf, and Oscar
Meyer formed acopartnership under the name of Smith, Newerf & Meyer,

.



