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|A'8bip wus chartered!in: Liverpool to carry a ‘éargo ‘of lumber from Bh!p island,
thg,cl;p.rtar ‘party providing that “in the computation of days allowed for deliver-
hig the cargo sha be excluded a %ﬁme lost by reason of droughts, ficods, storms,
‘F'or Any extraordinufy ‘obburrence beyond the control of the eharterers.”. Held,
i lt.hnt the word “dro "-could not inelude’s drought prevailing at the time of the
charter alobg the ti butarles of the Pascagoula. river, and which prevented the
’ébar\‘;erers from obtainlbg the timber, éspecially as it was the custom of the port
to prepare.cargoes at Moss Point, between which place and Bhip island. no drought
3;12 affect the delivery; and parol evidence was not. admlssible to prove that such
ﬁgbt was cont.emplhed by the parﬁés. ,

Appea.l from the Dlstnct Coul;t for the Southern. vaxsxon of the South—
ern. District of Mississippi,

In :Admiralty. . Libel by Jacob E. Sorensen and others, owners of the
bm'k Urania, against, W. 8. Keyser, for demurrage. . Libel dismissed.
Sea 48 Fed. Rep, 117.  Libelants appeal. Heard on motion by the
appellee to be authorized. to take testimuny as to the meaning .of the
word , “drought” in the charter party, .8 understood by the partxes.
Overruled.

. Rouse & Grant, for lxbelants ,

. Ford & Ford and John C. Avery, for respondent

Before ParpEE and McCorumick, Circuit J udges, and Locxn, District
Judge. : .

PARDEE ‘Circuit Judge. This case is before this oourt on an appeal
from the district court, southern district of Mississippi, in’ a suit brought
in admiralty on a charter party contracting for the shlp Urania to take
a cargo of timber from Ship island or Pensacola, ‘which charter party
containg the following clauses: '

“The act of God, restraint of princes ai d rulers, the queen’a enemies, fire,
floods, droughts, strikes, of any extraordffinry occurrence beyond the control
of either party, and all and every other dungers and accidents of the seas,
rivers, and navigation, of what nature and kind soever, during the said voy-
age, excepted.” - “In the computation of the days allowed for delivering the
cargo shall be, excluded any time lost by reason of droughts, floods, storms, or
any extraordinary occurrence beyond the control of the charterers.”

The respondent in his answer alleges that at the time the said vessel
reported for cargo under the terms of said charter there was an unusual
drought, general and extensive, prevailing throughout the whole section
of country irom which fimber is obtained for the loading of ships at
Ship island, Moss Point, and other points in that vicinity, which
drought continued for a long while, and prevented respondent from ob-
taining cargo for the loading of said vessel, notwithstanding he had made
arrangements for procuring cargo for her, and would have procured the
same in ample time to have loaded her within the said period of 27
working days but for the said drought. A further examination of the
record shows that the contention between the parties to the suit is as to
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whether the drought contemplated by the charter was the drought in and
about Moss Point and Ship island affecting the delivery ‘of cargo to the
ship, ‘ior was a drought which prevailed'in the country where timber
Wwas produced or procured, which hindered’the shippers from obtaining
cargo to. deliver to the ship. . 'The casé is now brought before the conrt
on the motion, of the appellee 1o be authorized and empowered o take
further -proof in support ‘of the: evidence set up in the answer herein
filed, and especially to show that the word “drought” used in'the char-
ter: party sued ‘upon and filed in this case was understsod by both par-
ﬁes to the ‘said contract to’ fiean ‘and comprehend drought existing in
rivers and streams tr1butary to Pascagoula river; and one of the reasons
adduced for. making the’ application is that the meaning of the word
“drought” is; under the evidence and .the decision heretofore rendered
by this court,'ambiguous and techmcal so as to render a decnnon thereof
unsatxsfactory and difficult.

It seems that the case of The Tndia, 49 Fed. Rep. 76, (decxded by this
court at t.he present term,) is .in most Tespects sumlar to the instant
case; and in that case we held that where:a charter party. allows a cer-
tain number of days for the delivery of cargo alongside of a vessel, and
excludes from eomputation therein all*time lost by reasoni” of ﬂood
‘drought, storm, and any extraordinary oceurrence beyond the cbntrol
‘of the charterers, such exclusion cannot apply to time lost by the char-
terer in failing to procure, and have ready at the usual place “of storage,
a.cargo.of lmmber on account of the drought which was prevailing be-
fore the chartering of the ship, and which affected the rivers flowing
through the country from which the cargoes are ordinarily procured, so
that logs were not floated down; and J udge Locxm, in giving the opin-
ion of the court, said:

_“It is urged in behalf of libelants that it was well known that the timber
of the contemplated cargoes came from the head waters of the rivers, and that
frequently droughts prevented getting it down the streams to the mills where
it was prepared for shipment, and that it should be presumed that the charter
party was made with that knowledge, and the drought clause should therefore
be held to apply. Wedonotthink so. Itdoes notappear that libetants had, in
the streams or rivers affected by the drought, any timber which they were un-
able to:get down, but it does appear that they had made contracts which had
not been‘filled, and that they had never accepted, received, or paid for the timber
for this cargo, and that the delay was not in notdelivering but in not. procur-
mg it. " Such construction as is a.sked by libelants would completely revolution-
ize the law of shippers and shipowners; make ihe shipowner responsible for
what was plainly the duty of the shipper; excuse the shipper of grain for the
detention of a vessel at New Orleans on account of seasons of drought en the
wheat tields of the northwest, and the shipper of coal from Philadelphia for
strikes months before in the coal mines of Pennsylvania, of which the shipper
had knowledge at the time of chartermg a vessel in Liyverpvol.. It ecan not
be assumed that the shipowner assumed such risks and Tesponsibility without
the most direct and unequivocal language in the charter party. In the case
of Hudson v. Ede, L. R. 2 Q ‘B. 566, the shipper was excused only because,
according to the custom of the port of Sulinah, the grain'was stored higher
up the river at Galatz, and on account .of ice it could: not be ‘brought down;
but in this ease the custom is shown to be the other way,—that cargoes are
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to be colldcted and'prepared at Moss Point. 'fn Grant'v. Coverdale, 9 App.
Cas. 470, cited by appellants, it is said: ¢There was né contract aste the par-
ticular place from which the cargo was to come, no contract as {o-the par-
ticular manner in which it was to be-supplied, or how it was to be brought
to the place of loading, and that, therefore, it could not be supposed that the
parties were contracting about any such thing.” It cannot bedenied that un-
Jess those words of exception, according to their proper construction, take this
case which has happened out of the demurrage clause, the mere fagt of frost

- or-any other thing having impeded the performance of that which the char-
terer, and not the shipowner, was bound to perform, will not absolve him
from the consequences of keeping the ship too long. It is true that in‘that
case the term ¢loading’ was used, but in the present case the language of the
section relied upon would, we consider, as strongly confine the loss to the ex-
clusion of those' days which were lost in delivering, not in procuring. In
that case the loading was prevented because the ice prevented bringing the
iron through the canal to the dock, but the cause was considered too remoté
to excuse the shipper. In this case the parties could not deliver because théy
had not procured, and the. reason ,of the decision that the cause was too re-
mote to have it presumed that the owners had contracted against such con-
tingency holds with more force than in that. The libelants themselves show
that the custom of the port is that cargoes are collected and prepared at Moss
Point, between which place and Ship island no drought can affect communi-
cation. Can it be reasonably presumed that in making s.ich charter.the own-
ers were aware of the fact that the.term could have no force unless it were
extended to the woods of Louismna or Mississippi, and intended to take the
chances of a drought there?  We are clearly of the opinion that no such in-
tention can be presumed from the ldnguage of the contract; general custom
and usage are directly opposbd to such construction, and we find nothmg in
loeal custom or usage to démand it.”

" This decision cannot be in any wise taken a8 indicating that in the
construction‘ of ' the contract, with regard to the meaning of the words
used therein, evidence was necessary or could be considered as to'what
was understood- by both or either of the parties at the time of the con-
tract as to the meaning of plain language used therein. Applications to
fake evidence on appeal are not granted as a matter of course. The Sallis
Magee, 3 Wall. 454; The Gray Jacket, 5 Wall. 342, On such applica-
tions the court consxders as to. whether the proposed evidence is admis-
sible. The Ocean Queen, 6 Blatchf. 24. Parol evidence is inadmissible to
show how all the parties iniinterest understood the transaction from its
commiencement to its -consummation, (Bailey v. Railroad Co., 17 Wall.
96,) or to incorporate a custom into an express contract in wrxtmg, the
terms of which are neither technical nor ambiguous, (Partridge v. Insur-
ance Co., 156 Wall. 573.) - Proof of circumstances surrounding the trans-
action is admissible to ascertain the subject-matter, but not to add to
the contract, Bradley v. Packet Co., 18 Pet. 89; Maryland v. Railway
Co., 22 Wall. 105; U. S. v. Peck, 102 U. 8. 64.  In this present case
'we understand the object of taking evidence to be to bring parol evi-
‘denice before the court as to what the parties eant by the use of certain
words used in the charter party, which words are not ambiguous, and
have a well-known and understood meaning, and to enlarge the scope
and constructiod of the written contract beyond the language and terms
thereof. Thisg, we think, would be clearly inadmissible, and for this
reason the motion is denied.
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BARR ¢. Prrrssurer Prate Grass Co. ¢ al,
(Cireuit Court, W. D. Pennsylvania. May 9, 1802.)

No. 22.

1. CORPORATIONS—DIRECTORS—INDEPENDENT BUSINESS.

Directors, who are also officers, of a manufacturing corporation, if acting in posi-
tive good faith to the corporation and their costockholders, are not precluded from
engaging in the building and operation of other distinct works in the same general
business, (here the manufacture of plate glass,) and they do not stand, in respect
to said works, in any trust relation to the corporation.

8 Bame—EQuITY. ‘

A stockholder in a manufacturing corporation with his own funds bought land,
and began the erection of independent works. He was joined in the enterprise by
a director of the company. Both were acting in good faith to the corporation. A
consolidation of the new works with those of the corporation was effected on a
stock basis ugon terms approved by the unanimous vote of a stockholders’ meeting,
the plaintiff himself voting in favor of the scheme. Two years later, dissatisfac-
tion being expressed by some stockholders, the former owners of the new works
offered to rescind the transaction, but the stockholders, by a practically unanimous
vote, declined. The plaintiff, by his subseguent bill, sought to exact terms more
favorable to the corporation. Held, that neither the corporation nor the plaintiff
had any equity to support such a demand. e

B.

The directors and one other stockholder of a manufacturing corporation, owning
among themselves a majority of the stock, conceived that the demands of trade re-
- quired the erection of additional works, which they desired the corporation to build,
but the project was defeated by minority stockholders. The projectors then pro-
ceeded with their own funds to build indepéndent works. Bad faith to the corpo-
ration was not imputable toany of them. en the works were nearing compistion
the corporation bought them upon terms mnot unconscionable in themselves, and
which had been approved by a stock vote of 16,708 to 1,174'shares. The vendors,
desiring to have the question decided by the minority stockholders, withheld their
own votes until a large majority of the other stockholders had voted in favor of
the purchase, and then cast their votes with the majority of the minority. The
laintiff, a minority stockholder, by his bill sought not a rescission of the contract,
ut to reduce the vendors' profit. Held, that neither he nor the corporation was

entitled to relief.

In Equity. Suit by Samuel F. Barr against the Pittsburgh Plate
Rlass Company and others. Bill dismissed. For former report, see 40
Fed. Rep. 412. ‘

8. Schoyer, for complainant.

D. T. Watson, for defendants.

AcaEsoN, Circuit Judge. This bill was filed on May 8, 1889, by
Samuel F. Barr, who owns 198 shares out of a total capital of 20,000
shares of the stock of the Pittsburgh Plate Glass Company, which com-
pany was incorporated to manufacture plate glass in Allegheny county,
Pa., and erected its works at Creighton. It is a stockholders’ bill seek-
ing relief, on behalf of the corporation, against J. B. Ford, Edward
Ford, Emory L. Ford, Artemus Pitcairn, and John Pitcairn, Jr., and
was filed by said plaintiff on the ground that the last-named defendants,
as directors, officers, and majority stockholders, control the corporation,
and prevent a suit by the corporation itself. The bill charges that these
defendants—all of whom, except J. B. Ford, were directors of the com-
pany—entered into a combination and conspiracy to erect at Tarentum, in
said county, about one half mile above the plate glass works at Creighton,
eimilar works of greater capacity, and to compel said company to pur-
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