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property embraced in the mortgage from raising the issue that the mort-
gage was not duly authorized by a vote of the stockholders at a meet-
ing duly called. When a contract made by a corporation is only void-
able, the corporation and stockholders can be estopped by their conduct
from avoiding the same. Kent v. Mining Co., 78 N. Y. 185, 186. In
the case of Railway Co. v. McCarthy, 96 U. S. 258, the supreme court
Bay: ' :
“The doctrine of wulire vires, when invoked for or against a corporation,
should not be allowed to prevail where it would defeat the ends of justice or
work a legal wrong.’

This doctrine is ably asserted in Whitney Arms Co. v. Barlow, 63 N.
Y. 62. "It is but proper to remark, however, that the decisions in the
courts of New York, and that of the supreme court, upon the doctrine
of wultra virées, are not always in harmony. The courts of New York
generally follow the rule expressed by Comstock, J., in Bissell v. Ruailx
road Co., 22 N. Y. 259, while the views expressed by SELDEN, J., in that
case are more.in accordance with those which have been mamtalned in
the:federal courts; yet upon this point the courts of that state and the
supreme court seem to have united. It is difficult to see upon what
principle & contraét, which ‘is void as in violation of public policy, as
an act of ‘a,corporation is decided to be in Pzttsburgh C. & St. L. Ry.
Co. v. Kewkuk & H. Bridge -Co., supra, and which is not authorized’ by
its charter or the law under which it is organized, can be maintained, be-
cause it ‘might work a Wrong or injustice. But this court feels. bound
by the tule expressed in .Railway Cb. v. McCarthy, and in accordancé
with it would have to hold that even the corporation and stockholders
in this case would be estopped from asserting that the mortgage was
void, although it. might be held that it was beyond the power of ‘the
corporation to execute the same. But holding, as I do, that the mo¥t-
gage was only a voidable contract, I have no difﬁculty in maintaining
that.the corporation and stockholders in this case would be eslopped
from denying its validity. The bonds sued on in this case were the
consideration for the property embraced in the mortgage; neither the
corporation nor the stockholders have ever expressed any desire to dis-
affirm that contract. The contract was entered into with the knowl:
edge of the stockholders; the corporation have held and enjoyed the
property so obtained; hence it would be a wrong to allow the corpora-
tion to disaffirm this mortgage, and, if neither the stockholders nor the
corporation could now objecl to this mortgage, much less could the cred-
itors of the Argenta Company object to the validity thereof. For the
reagsons assigned the demurrer is overruled. ;
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s PUL‘LMAN et al"v STEBBINs'et a,l

(Circw&’t Court, D. Momafna. May 2 1892)

[

1. Cnnm'rons' BILL-—-DISSOLVE;D Gonromrrows-cmnuons AT LARGE.

‘Whers, in cousequence of the dissolution of a corporation, no action at law can
be mainbamed against it by creditors at large for the recovery of judgments, they
may maintain a creditors’. %111 unsupported by judgments, to reach the gssets of the
company in the hands of,third persons..

2. SAME—-PROCEDURE

The assets in question having been fraudulently assigned to trustees, who had
notice of the fraud, one of whom was interested in maintaining it, plaintiffs were
excused from demandmg thnt t.heir smt should be brought by the trustees.

8. BAME—PRAGTICR, :

‘A, bill in substance.a er;edibora’ bill, but which .fails to state that it is brought as
well on behalf of all creditors who will come in and make themselves parties on
plaintiffs’ behalf is'fatally defecmve

4. SAME—PARTIES, .

Suit was brought by credxtors of the C. (,40..\ to subject real eatate fraudulently
conveyetl'to 8., and by 8. conveyed with warranty to the M. Co., Yo the payment of
plaintiffs’ claims, There was no prayer that these conveyances be‘set’ aside, the
.object of the bill being merely to have them declared void as to plaintiffs. Held,
‘that 83, Was ndt a necessary party to the suit.

- 8 EQUmw——PLnAnmu—memmeszEss ’

A bill seeking to su ;{?cp Fropert,y fraud;ulently conveyed in separate parcels to
different persons, but ¢ that each, and all of the transactions were parts of
“one schienie to deprive’ plaln ﬂs of the power ‘to collect their claims, with the
- knowledge and consent: of. each and all the defendants, is not mulnitarious. )

F foi

- In Equity. ‘:Suit.by_ﬁamuel C. Pullman and others agai‘nst Charles
H. Stebbins..and - others. - Heard on demurrer to the bill.. Demurrer
sustained, in part. ;

Savage & Day and John T Smith, for complamants.

4. J. C'ampbell Cullen, Sanders&Shelton, and B. P, C’arpenter for de-
‘fendants.

KNOWLEs, DlBtl‘lCt J udga. The complainants filed their bill of com-
plaint in the nature of & creditors’ bill in this court, having for its pur-
pose the reaching of certdin assets of the Carver Mercantlle Company, a
corporation organized under the laws of Montana. This corporation,
however, had been disincorporated before this action was commenced by
virtue of a decree of ‘the district court of the eighth judicial district of
the state of Montana, in and for Park county. This decree was entered
on the 17th day of January, 1891. - The complainants are all what is
termed “creditors at large;” none of them' have obtained judgments at
law on their claims, . The first point raised by the demurrer to the bill
is that it cannot be maintained by such-creditors. The general rule is
that only judgment creditors can institute an action in the nature of a
creditors’ bill. Smith v. Railroad Co., 99 U. S. 398; Day v. Washburn,
24 How. 352; Jones v. Green, 1 Wall. 330. But in this case the corpo-
ration had been disincorporated, and had ceased to exist. No action at
law could then be maintained against it. If it is necessary, under such
circumstances, to still apply the rule that a judgment must first be ob-
tained against the corporation at law, plaintiffs are without remedy, and



PULLMAN 9. STEBBINS. ' 11

a fraud by means of a decree of court has been wrought successfully
against them. Section 489, Comp. St. Mont., div. 5, provides that—

“Upon the dissolution of any corporation formed under this chapter the
trustees at the time of the dissolution shull be the trustees of the creditors
and stockholders of the corporation dissblved, and shall have full power and
authority to sue for and recover the debts and property of the corporation by
the name of trustees of such corporation, collect and pay the outstanding
debts, settle ali its affairs, and divide among the stockholders the money and
other property that shall remain after the payment of the debts and necessary
expenses,”

In the case of Horner v. Carter, 11 Fed. Rep. 862, the circuit court
of the United States for the district of Missouri considered a statute of
that state almost identical with the one above set forth, and held that
the statute contemplated “a proceeding in equity for the settlement of
the trust in the first instance” against such trustees.  After their liability
is determined in equity, an action at law might be maintained against
them. As a general rule it may be said that a trustee can be reached
only in equity by the cestui que trust when property rights between them
are involved in a dispute. Pom. Eq. Jur. § 100. There is no power
given in the above statute to creditors to sue at law these trustees; and
even after a decree in equity they could be sued thereon only for a judg-
ment to the amount of assets that had come into their hands as such
trustees. - The bill sets forth that about the 1st day of December, 1890,
the Carver Mercantile Company, “by its trustees, the said Stebbins,
Angus, and Smith, transferred all of the stock of goods, fixtures, and
all other personalty of whatever kind and character belonging to the
said Carver Mercantile Company to the Stebbins Mercantile Company,
except what is hereinafter named,”—that is, in the bill named. “That
prior to its dissolution, on the 27th day of January, 1891, the Carver
Mercantile Company conveyed, by deed duly executed and delivered,
all its real estate to Charles H. Stebbins; that on the 24th day of Jan-
nary, 1891, the said C. H. Stebbins and Charles Angus, pretending to
act as president and secretary, respectively, of said Carver Company, by
an instrument in writing assigned all the book accounts, notes, mort-
gages, chattel mortgages, judgments, and credits of every form, and
against any persons whomsoever, belonging to the said Carver Mercan-
tile Company, to the National Park Bonk of Livingston.” Taking these
allegations and others:in the complaint together, I think it clearly ap-
pears that the Carver Mercantile Company, before it was dissolved, had
conveyed away all of its property, and that there was no property to:
which it had title as between it and its grantees in its possession, or in
any manner held by it, which could pass to the possession of the statu-
tory trustees. Certainly, then, neither an action or a suit at law would
lie against them at the instance of the creditors of the Carver Mercantile
Company. The reason an action at law is required, and judgment ob-
tained and execution issued, and a return unsatisfied, before a creditors’
bill will usually lie, is because a creditors’ bill is treated generally as an
aid to an action at law. Until it appears that the action at law has
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failed, or would be without avail, to give the relief to which.a party is
entitled, a court of equity has no jurisdiction. The best evidence of
these facts is the _]udgment execution, and return nulle bona thereon;
but there are exceptions to the rule that a judgment at law must be first
obtained. This is recognized in the last clause of the opinion of the su-
preme court in the case of Smith v. Railroad Co., 99 U. S. 398. In the
cage of Pendleton v, Perkins, 49 Mo. 565, the supreme court of the state
of Missouri held that a creditors’ bill would lie when a debtor had ab-
dconded, although the creditor had obtained no judgment at law against
the debtor. In the case of Scott v. McMillen, 1 Litt. (Ky.) 302, it was
held that such a bill would lie although no judgment had been obtained
54’; laW, when a debtor was absent from the state, with the view of dis-
covering his assets, To the same effect are Greenway v. Thomas, 14 11l
271; - Farrar v. Haselden,9 Rich, Eq. 331. In the case of Hogan v. Walker,
14 How. 29, a creditors’ bill was allowed where a creditor had obtained
a judgmient against his debtor; the debtor died; the judgment became
gtale, 80 that no execution could issue on the same; before his death,
the debtor had conveyed away his property by conveyance absolute in
form, -but retaining a secret trust in his favor, which made the same
void as to creditors; the administrator had failed to take any steps to
have this conveyance set aside, although it was held he represented the
creditors as well as the next of kin.. This doctrine has been approved
by other decisions of the supreme court.. Bessele v. Clark, 7 Cranch, 69.
n. Kennedy v. Creswell, 101 U. S. 641, the bill was ‘maintained where
e creditor was a creditor at large, and not a judgment creditor. - If a
ereditors’ bill can be maintained for the purpose of discovering the as-
sets of an absconding or absent debtor, and for the discovery of the as-
sety of a deceased 'debtor, without first having obtained against either
judgment at:law, or where a judgment cannot be enforced without be-
ing revived, it would appear that it ought to be maintained when a cor-
poration has become dissolved by & decree of court, and where it had
property which it conveyed away before its dissolution, in fraud of its
cpaditors. = The reasoning that applies to the former cases applies to this.
The plaintiffs in this case would appear to have rights which cannot in
any -way be enforced at law; that they have no adequate remedy at law
is as apparent as if judgment had been obtained, and execution returned
“No property found.” I do pot think the case of Sturges v. Vanderbilt,
73.N. Y. 384, applicable to this case. In that it affirmatively appears
that enough property. passed to the trustees to liquidate the debts of the
company, and, the court thought that should have been exhausted be-
fore-the ereditors could follow certain moneys into the hands of one of
the stoekholders v
;. Xt is said, however, that there should have been a demand upon the
statutery trustees to bring this action. It is not certain they could have
brpnght this action. - But if they could, it.appears in the bill that they
had.-been the agents through which the very fraud complained of by
plaintiffs had been conducted, and one of them has an interest in main-
taining it; and all except perhaps one had conspired to. commit the
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frand. In the case of Hogan v. Walker, supra, Justice CurTis expressed
some doubt as to whether'a creditor could sue a third person with the
administrator to discover assets of a deceased debtor without first hav-
ing made a demand upon the administrator. He said:

“1f this bill had contained an allegation that the administrator had been re-
quested to sue, and had refused, the case would be free from all doubt, and
upon the facts averred in the bill we do not think such a request necessary,
because it does appear that al.out two years elapsed after the death of Levy
Pope before this bill was filed, and the administrator took no steps to reduce
these assets to possession; becanse when this bill was filed he resisted it by
demurrer, relying upon the statute of limitations; because it must be ad-
mitted to have been doubtful how far he had a remedy without the concur-
rence of any creditor.”

There are cases, then, which will excuse the demand upon the statu-
tory trustees.. The facts in this case are such as would induce a couirt
to hold that sueh a demand was not necessary. While I do not think
the creditors can claim any specific lien upon the property alleged to
have been fraudulently conveyed by the dissolved corporation, I do
think the case is one which shows that the plaintiffs have rights for
which the law affords no adequate remedy, and that a court of equity
is the only forum in which' they can be asserted. For these reasons I
think the point that the bill would not lié in this case is not well taken.

The next point presented is that the bill of complaint is defective,
because brought for the benefit of the plaintiffs named in the bill only.
The bill should be classed as avreditors’ bill, and the rule is that such
a bill should be brought for the benefit of the complainant and all other
creditors similarly situated, who may come in and become parties to the
cause, and present their nghts Story’s Equity Pleadings lays down
this rule:

“But a few creditors will not be permitted to bring a bill of this sort for
an accounting and administration of the assets without saying in the bill that
lt014s %rggght on behalf of themselves and all the rest of the creditors.” Page
1

This doctrine is fully supported in Brown v. Ricketts, 3 Johns. Ch.
555-555, and Hornor v, Henning, 93 U. 8. 233. Tt will be seen by con-
sulting the above authorities that one of the objects of such a bill is the
administering upon and distributing of the discovered assets of the debtor
among the creditors. No one creditor or set number of creditors has
the right to have these assets applied solely to the payment of his or
their claims. Equity treats every creditor as entitled to an equal dis-
tribution of these assets; hence it will not be proper for a ‘court of eq-
uity to turn the assets of the debtor over to a portion of the creditors
and exclude others; henee it is necessary for the complainants to bring
the action for the beneﬁt of all creditors. -Of course no creditor will be
required to become a party to the action, and ask for his share of the
distribution. * With this view of the nature of the bill I think the rule
must' be considered as a commendable one, which requires the bill to
state that it is for the benefit of all the creditors of the debtor whose as-
sets-are sought. ' It is argued, however; that it does not appear but that



14 FEDERAL REPORTER, vol. 51.

the plaintiffs are all of the creditorsy . -:There.may be an inference drawn
from one line in the bill that there are;other creditors, but I apprehend
that the above rule requires that it should affirmatively appear that the
plaintiffs are all the creditors of the dissolved corporation. If the court
is reguired. to presume that such is the case, as no others are pamed,
the same' presumption would be called into use if there was only one -
plaintiff. A:court, when it comes'to p]e'adings, does not act upon pre-
sumptions; it looks to allegations. ~ The point is that the bill should af-
firmatively show it is for the benefit of all the creditors, and, if the al-
legations do not show thls, the ¢ourt will not presume it. The party
holdlng the assets of the debtor, if all the parties to be benefited are
not allowed to come in and share in one suit, might be subject 10 an ac-
tion at the hands of each creditor, and thus be vexed with a multiplic-
ity of suits, which wonld .not be countenanced in equity. Story, Eq.
PL § 99. In this partlcular the complaint is defective, and upon this
point the demurrer should be sustained.
" The defendants further urge that there is a nonJomder of parties de-
fendant in this: that it is sought in the bill to set aside a conveyance to
Charles M. Stebbins of, rep] estate which he afterwards conveyed by a
warranty deed to the defendant the Montana Investment Company, and
the said Charles M. Stebbing is not a party to the suit. There is no
prayer in the bill asking to ‘have these conveyances set aside. The ob-
Lct of the bill is not to set aside these conveyances between the parties,
ut to declare the property which was.conveyed by said deeds to said
Stebbins, and by him to said investment company, the property of
the Carver Mercantile Company, as far as_the creditors are concerned.
As between the parties to these transfers, it is not the purpose to cancel
them, but to declare them void as to the creditors of said Carver Com-
pany, which was not a party thereto. If this is established, the Mon-
tana Investment Company would become a trustee of the property of
said Carver Company for the benefit of its creditors until the claims of
such creditors are satistied. Under such a view it was not necegsary to
make the said Charles M. Stebbins a party to the bill: Bump, Fraud.
Conv. 549, when discussing. parties to a bill, says:
<. “If the grantee, however, has parted with his interest in the property, he
is not; a _necessary party, * * % A person through whom the title has

pasm) from the debtor to the grantee isa proper, but not a necessary, party.”
Id. (2d Ed.) b50.

This view is fully supported by the fo]lnmnv authorities: Jackman v,
Robingon,. 64 Mo. 28Y; Stout v. Stout, 77 Ind. 537.

The.next point presented, that the bill is multi‘arious in this: that it
presents against several defendants d,lstulct and independent matters
which have no relation to each other, and in all of which all of the de-
fendants are not concerned, Tire ground-here urged amounts to this:
The Cayver -Mercantile Compnny conveyed . a portion of ity property to
the Stebbins Mercaatile Company, and a portion of its praperty to Charles
H. Stebbins.. A portion of. this was conveyed by sail Charles:H. Steb-
bins to his father, Charles M. Stebbins, .and a portion to ji. H. Talcott.
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It is claimed that these were separate transactions, in which only the
parties to éach were interested, and hence all ought not to be litigated
in the same action. At first impression this ground would seem to be
well taken, The bill, however, charges “that each and all of these
transactions were part and parcel of one scheme to deprive the credit-
ors of 'the Carver Company of the power to collect their claims against
the said company, and to appropriate the assets of said company to the
use of the said bank and Charles H. Stebbing, and were each and all done
with the knowledge and consent of each and all of the defendants.” * Un-
der such an allegation, there is no doubt but the bill is not multifarious,
and I should be inclined ‘to think, under the authorities, thé bill' would
not be subject {o that objection if this allegation had not been made.
Fellows: v. :Fellows, 4 Cow. 682, 15 Amer. Dec. 413, and note; Boyd v.

Hoyt, 5 Paige, 65; ankerhaﬁ‘ v. Brown, 6 Johns. Ch 139; Hamlm v.

Wright, 23 Wis. 491 Chase v. Searles, 45 N. H. 511; New York &'N:H.
R. Go. v, Schuyler, Cross. ete., 17 N, Y. 592. For the reasons named the
demiurrer i8 overruled upon all the points contained in the same, save
as to the.one that the bill should show that it is for the benefit of all of
the credlto*rs of the Carver Mercantile Conipany, and as to thls it is sus-
tamed. a

CENTBAL Taus'r Co. or NEw Yorx v. Marierra & N. G Ry. Co.,
(Brue Ripge MarsLE Co., INTERVENER.)

(Circuit Court, N. D. Georgia. June 22, 1892.)

1. RECEIVER—CONTRACT FOR TRANSPORTATION—~SPECIFIC PERFORMANOE
A railroad company contracted with a marble compauy to carry marble from T.
to M., and allow same to besto é)ped overat N., an intermediate point, to be dressed,
and then reshipped and carried to M., without extra charge, the entire charge for
frelght being paid in advance. Held, that a receiver appointed in a suit by the
bondholders to foreclose a mortgage on the railroad could not be compelled to trans-
port marble from N. to M:, although the freight had been paid for such transporta-
tion before the appomt.ment of the receiver., Express Co.v. Ratliroad Co., 99 U.
8, 191, followed.
8. BiME—LiEN. ‘
‘Bpecific enforcement of such contract would be equivalent to reguiring the re-
gayment. of the freight, and this could not be done, inasmuch as the complainant
ad no lien for such freight.

‘In Equity. Bill to foreclose a railway mortgage Heard on demur-
rer to the intervening petition of the Blue Ridge Marble Company De-
murrer sustained.

On January 19, 1891, there was an existing contract between the Blue
Ridge Marble Com pany and the Marietta & North Georgia Railway Com-
peny, by which the railway company agreed to haul marble from the
quarries at Tates station to Marietta, Ga., and allow said freight to be
stopped over, cut, and dressed at an intermediate station called Nelson.”
On said date, under this contract, there was considerable marble at Nel-
son, being dressed and worked,’ the freight: on which ‘had been prepaid



