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- Quéstion. ‘Tell ‘me whether the repairs were made upon the-credit.of the
wvessel br upon the credit of Mr. Addicks. Answer. Thay-werémade upon the
credit of Mr. Addicks. @. And not on the credit of the vessel? 4. The bi]l
was rendered to Mr, Addicks. ¢. To whom do you look for the payment of
the bill,—M?. Addicks or the vessel? A. We look to the vessel for the pay-
ment of the biil, through Mr. Addicks, as agent for the vessel.” -

"On cross-examination this witness says: S

“Question. These repairs and charges were made against Mr, Addicks,
a8 1 understand, were they not?. Answer. They were., @. And it was on
his order and directions you made the repairs? 4. Yes, sir. @. And you
looked to hiin, 1 understand you, for the payment of these bills which were
contracted for as you' have stated? TIs that correct? 4. We looked to the
vessel through him'as an agent of the vessel. 'We cannot do otherwise.”

The 'inference to bé drawn from such testimony, supplemented as it
is by evidence of the dealings and transactions between the libelant and
Mr. Addicks, removes the presutiption of a lien, and convinces me that
the Jibelant had no idea or intention of looking to any other quarter for
payment for the repairs on the Now Then than to Mr. Addicks; that it
never relied on the yacht as security for payment, but depended solely
on 'the petsonal responsibility of Mr. Addicks as the husband and agent
of the owner; that it is'now too late for it to attempt to set up a lien,
and it must therefore seek to recover its claim by a libel in personam, or
by an action at law. A decree will be entered dismissing the libel, with

'
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‘Russery et al. v. TRE TREGURNO.

. (District Court, 8. D. Florida. January, 1892,)

SALVAGE-=COMPENSATION. - )

The steamer T., bound from Galveston to Liverpool, went aground on the Florida
coast about 25 miles north of Cape Florida, December 5th, and was without assist-
- anéevntil the morning of the 8th, when two smiall vessels reached her. They at
. once.gof an.anchor and heavy chain into,deep water, but before they could make
fast hight came on, with'a heavy storm, during which the T. was driven fast upon
the rocky bottom. Other vessels arrived until the 10th, when there were 15 ves-
sels, of 480 tons, and 200 men; also the wrecking schooner Cora, from Key West,
with steam'pumps and ¢ther appliances. | The whole force was éngaged 25 days in
taking out the cargo of ‘cotton and carrying it to Key West, 158 miles, a revenue
cutter.assisting therein by towing some of the vessels two trips.: They thus saved
3,105“6&1‘9;’, the largest part dry.” There was no anchorage nearer than 25 miles,
and several times the salving vessels were driven there by bad weather. Two of
them were damaged while taking off cargo in the heavy seas. Finally a wrecking
vessel arrived from New York, and, though her services wére not absolutely neces-
. sary, théy were accepted, and the T. twas got off and taken to Key West. She was
appraised at $90,000, and her cargo at $115,000, Held, that 25 per cent. would be
proper compensation for the whole seérvice, but in view of the aid rendered by the
revenue dutter and by the New York vessel, for which the latter was compensated

by the claimants, there should be allowed but 2234 per cent.

In Admiiralty. Libel by A. Russéll and others agsinst ‘the British
steamship Tregurno and cargo to recover for salvage services. Decree
for libelants.. S R
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. L. W. Belhel, for libelants.
Jeff. “B. Browne, for claimants.

Locke, District Judge. This vessel from Galveston, bound for Liver-
pool, went ashore on the Florida coast, about 25 mlles to the northward
of Cape Florida, on the night of the 5th of December last. She had
been ashore on the Bahama banks, and thrown overbourd about 2,000
bales of cotton, a lot of copper, and lost her small anchors and hawsers
in getting afloat, and was leaking some when she went ashore. She
was at a distance from any assistance, and received no aid until two of
the smaller vessels reached her on the morning of the 8th. They had
with them but 14 men, and went to work as soon as their agsistance was
accepted, getting out an anchor and heavy chain into deep water; but,
before they were able to get it to the ship and make it fast, night came
on, and the weather and sea became so bad they were obliged to buoy the
end and leave it. That night the wind and sea were very heavy. The
crew of the steamer did not consider it safe to remain on board, but
went ashore onto the beach. During the night the salvors could do
nothing but remain on board, The steamer swung around onto the
beach, and beat into and upon the hard rocky beach until, in the morn-
ing, but 8 feet of water was under her stern, 10 amldshlps, and 12 for-
ward, and she had sprung a leak, so that there was about as much water
inside her as outside, with 6% l'eet of water on the engine room. The
weather continued bad, so that nothing could be done towards connecting
the chain with the veﬂsel or h*rhtenmw the vessel of cargo, but the snlvors
.went to work breaking out cotton and hoisting it upon the deck, so as
to be ready for discharging as soon as vessels could come for it. On the
9th three more wrecking schooners arrived, and on the morning of the
‘10th others, so that there were an aggregate of 15 vessels, of 489 tons
and nearly 200 men., The weather continued bad until the morning of
the 10th, when they carried out a wire cable, connected it with the
chain, and brought it to the windlass. In the mean time the wrecking
schnoner Cora had arrived with steam pumps, boilers, and other steam
appliances. The steamer had. no appliances by whlch manual labor
could be made available, no windlass breaks or capstan bars, and it was
only when steam power could be used that anythmg could be done to-
wards heaving any strains on the anchor. The engine room and engines
of the steamship were under water, and the only appliances that could
be made available were those of the Cora. ‘Lhe salvors continued dischar-
ging cargo and pumping with their steam pumps. They had to bring
the cotton to Key West, a digtance of 158 miles. ' They got out what
they could of the cargo dry, but much of it was wet. They took out in
all 3,105 bales of cotton, of which' 2,266 were dry, and the rest from
under water, The weather was bad much of the time during the serv-
ice, and for several days it was impossible to come to the vessel for
cargo. There was no anchorage or protection for the salvors’ vessels
nearer than Cape, Florida, nearly 25 miles distant, where they had to
take refuge several times. The water deepened rap1dly from the beach
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where the steamer was lying, and she was exposed to the full sweep and
force of the sea. Inorder to facilitate the discharging of the vessel, the
salvors landed about a thousand bales of cotton at Cape Flonda, and
after the vessel had been got afloat, and brought to Key West, that
was also brought and delivered to the master here. The salvors were
engaged for 25 days in the service, every day of which they were at
work. They say that all nights except two they worked until 12 o’clock
at night, and those two nights until 10 o’clock. 1,631 bales were hoisted
by hand; the rest were hoisted by the steam of their boilers. They car-
ried out another anchor, and continued to keep their pumps going until
the water was below the ship’s engines. After the libelants had been at
work 13 days, the wrecking steamer J. D. Jones, sent out by those in-
terested in the property, arrived from New York, and offered her serv-
ices. The vessel had been about pumped out, and moved from her bed,
and would without doubt have come off the next tide, but the libelants
deemed - it safe to accept all the assistance offered, so permitted the J.
D. Jones to lay out another heavy anchor, and take a line from the
steamship.  They also put a large steam pump from her on board the
Tregurno, to beready in event of an unexpected leak. ' They finally floated
the Tregurno, and brought her to Key West: Upon an examination she
was found not to have been materially damaged, although her bottom
was somewhat dented.  Many rivets were broken out, and’' the seams
were leaking in places. The property has been appralsed by appraisers
appointed by the court,—the vessel at $30,000, and the cargo at $115,446.

This.was unquesuonably a salvageservice of considerable merit. The
property was in a condition of peril; the vessel liable at any severe
weather to be so broken and injured as to be worthless; and the cargo,
even if saved {rom going adrift, to be'so scattered along the beach as to
be considered but little less than a total loss. The master was utterly
powerless to relieve or assist the property in his charge, and there was
no aid that could be procured, except the salvors, nearer than Norfolk or
New York. The property of the salvors was exposed to dangers very
much greater than of ordinary commerce and navigation. Two of their
vessels, while alongside endeavoring to take cargo, were damaged by the
heavy sea and bales of heavy wet cotton. The labor was severe, unre-
mitting, and long continued. , ’

‘The salvors were, with a few exceptlons, regular licensed wrecking
vessels of this district, whose duty it is at any time to go to the assist-
ance of property in distress, and are dependent in a great degree upon
earnings from such services. They have rendered valuable aid to the
property, and are entitled to a liberal compensation. In defense of the
salvage claim, or in mitigation of it, it has been urged that the first set
of salvors—those who first arrived—were remiss in their duty in not
laying out a heavy anchor, and making the ship fast by heavy strains,
to prevent her driving further ashore that night, which necessitated so
much subsequent labor and damage. The salvors are bound to do, in
the line of salvage service, all their powers and the means within their
control can possibly enable them to do, and whehever; from lack of en-
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ergy, activity, or effort, they leave undone anything which they might
have done, it will be considered in diminution of salvage; but in this
case I am fully satisfied that it was nol within the power of the few
salvors there the first day to have connected the heavy anchor and chain
which they carried out with the vessel before the weather became so
bad that it was impossible. The master does not show by his testi-
mony that it could have been done, and the statements of the salvors,
and the entire circumstances at the time, satisfy me. I am also satis-
fied that after the first night the vessel was not driven any further ashore
or aground on account of any discharging of cargo, and that there was
neither loss of time nor damage to property on account of not carrying
out a hawser, making fast to the cable, and heaving chains before it was
done. I am therefore convinced that the salvors did as well as the
means at their control would permit, and there can be no reduction from
the merits of what they really did do for their inability to accomplish
more.

It is also urged that several of the salving vessels while engaged in
this service, and while on their way to or from Key West with
cargo from this vessel, rendered aid to the steamships Erl King and
Manin, which were ashore at the same time. This appears from the evi-
dence to be true to a certain extent. It does not appear how many of
such vessels rendered such service, or how long they were engaged, nor
does it appear that such number was sufficiently great to interfere with
or delay the work in this case. :If, at most, it prolonged the service a
day or two, there was no damage to the property, nor injury to the in-
terests in this case. Unless those other vessels, when found in distress,
had ample assistance, it was the duty of the vessels engaged in this serv-
ice to render them all the aid within their power, and, unless it is shown
that they neglected property in this case to its injury, there is no reason
that it should diminish their compensation.

The services of the revenue cutter McLain were secured for two trips
in assisting in towing some of the schooners to and from the steamship.
Although no amount can be allowed for this vessel, she being the prop-
erty of the government, the expense of coal and other supplies must
be paid, and her officers and crew are entitled to a compensation,
although at a much less rate than the regular salvors. The wrecking
steamer J. D. Jones was employed by those interested in the property,
and will be compensated by them, and her services are not to be paid
for from any salvage given in this case. In determining the amount
that may reasonably be allowed for this service, there are a few peculiar
circumstances which influence the decision. Numerous cases have been
referred to by counsel in the case, both from this district and from the
district of Virginia. We find comparatively few cases in this district
where the circumstances resemble those of this. The character of the
bottom and the exposure to the sea from deep water usually requires im-
mediate aid, and wherever the vessel has been saved it has been by an
immediate lightening of cargo and floating by means of anchors. Sel-
dom has one so far aground and so filied with water been rescued. In
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most of thidose cases, the property, was in greater danger from immediate
damage than-this, but saved with much less labor and less time; and,
although the rate per cent. given has, where both vessel and cargo have
been saved, been:much'less than I consider may be fairly given in this
case, the amounts of the individual shares have been much. greater, when
the time.occuipied is. taken into consideration.’

The:eases of The Kimberley, reported in 40 Fed. Rep 290 cited by the
claimants, and; of The Sandringham, 10 Fed. Rep. 562,. and The Egypt,
17 Fed.‘Rap.‘ 859, resemble this.case more in the peculiar circumstances
than the general class of cises in.this district. Those cases, all decided
in the eastern distriet of Virginia, were for the salvage of iron steamships
and their cargoes upon an -uninhabited coast, at some distance from as-
sistance, where the cargo had to be discharged, the water pumped out,
and the veasel-hauled off by anchors. Each of those vesseis lay upon a
sandy botton:; this one, on a rocky one.. In The Kimberley the cargo
had to be transported 60 miles to port, in The Sandringham 30 miles,
and in The Egypt about 40 miles; in this case, it was 158 miles. In
those cases assistance was within those distances; but in this, very nearly
all of the aid came from Key West, 158 miles. In those cases the
shoals outside.and around the vessels necessitated taking off the cargoes,:
or much of them, in the surf boats, but at the same time-prevented the
full force of the sea from reaching the vessels, as it did in this case.
Here the full force of the sea reached the vessel ashore, on account of the’
nearer approach of deep water, and, there being no anchorage, rendered:
the position of the salvors’ vessels one of greater peril. . Here, as in The
Sandringham, the steamship’s crew left at the first appearance of rough
weather, and’ the mastér; having no idea his vessel would be saved, sent
them to Key. West to be forwarded to England.

- It is & question whether in this case the time occupied and labor per-
formed in taking the cargo the greater distance to port, does not fully
equal that attending the boating of the cargoes off in those cases. In
the case of TheSandringham, where the salvors were engaged about a
week and took out 1,049 ,bales of cotton, the court gave one fourth of
the value, which was $193,000. In The £gypt the salvors were engaged
8 duys, discharged between 1,100 and 1,200 bales of cotton, and the
court gave ore fiith upon au agreed estimation of $250,000, in addition
to $4,256.55; which amount had been expended by the wreckers. In
The Kimberley, where the labor was:more protracted and severe, the court
gave an award of 20 per: cent. upon a:value of $490,000 as a bonus or
gratnity, in addition to an-amount expended and per diem compensuation
for the vessels and appliances of the. salvors, amounting to $46,000, or.
a total salvage: compensation of $144,000, or about 29 per cent. upon
the total valuation. An appeal having. been taken, the case was com-
promised for a compensation of $100,000. In the case of The City of
Worcester, 42 Fed. Rep.-913, where the vessel was on the rocks near the
entrance to New London harbor, and valuable services were rendered by
patching and repairing holes in the bottom, getting her afloat, and tak-
ing her to New York, $31,758.52 was given on a valuation of §237,500,
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In this case the property has been appraiséd, by a board of appraisers
appointed: by the court; at $205,496, such appraisement objected to,
and such objection fully heard by evidence and argument, and, aithough
some doubts have been thrown upon the absolute correctness of the ap-
praisement, nothing has been offered: showing that a more satisfactory
valuation could be arrived at without handling, sampling, and classifying
each hale of cotton. This is deemed an unnecessary expense, and,
while the valuation may be too high, it is possible that it is too low,
and ‘the report of valuation will be accepted as sufficiently near the true
value to justify the determination of salvage. :

‘Had there been no aid or service rendered but what was represented
and entitled to salvage under the libel, Ishould not consider 25 per cent.
of the net value of the property saved as unreasonably large, and should
make that award; but the value of service of the revenuecutter McLain,
as well as of those of the wrecking steamer the J. D. Jones, must accrue
to the benefit of the property, and not of the wreckers, and must re-
duce the amount of the salvage to that extent; and it is considered that
22% per cent. of the net value, found by deducting from the appraised

-value the costs, expenses, and charges for the care, custody, and con-
trol of the property, and the costs of the suit from the appraised value,
would be a iair award; and it is so ordered.

Tae Er Dorapo.

Jorunson et al. v. Tne Er Dorapo.

(District Court, S. D. Florida. April 23, 1892.)
. v

1. SALYORS—WHO ARE— ADDITIONAL ASSISTANCE, ’

The steamship E., of 2,500 tons, bound from New York to New Orleans, with a
valuable cargo, struck a rock on the Bahama banks, partly fllled, and was soon
after groundéd near Bimini, in 32 feet of water. The wrecking schooner C., of 80
tons, with proper pumps and appliances and 22 men, went fo her assistance .from
Key West, accompanied by a revenue cutter. A diver with a diving snit worked
continuously in stopping the leak, while the rest of the crew were engaged in re-

" moving submerged cargo in order 1o get the suction pipes into the hold, the cargo
being placed on the C. After five days’ work other wrecking vessels arrived from
New York. The following night the C.’s rudder was carried away in a squall, and
as she was then heavily laden, and as the revenue cutter, which was about to leave,
offered to tow her to Key West, her master decided to go that day, against the ob-
jection of the master and agent of the E., who desired the saved cargo to be trans-

- ferred toone,of the New York vessels, and offered to %]uaranty the owners of the C.
against herloss. An additional reason for desiring the protection of the revenue
cutter was that there had been threats of seizure for wrecking in what wereclaimed
to be British waters. The C. left with the E, her pumps and most of her crew. The
E. was ﬂnallz floated, taken to Newport News, and there libeled by the owners and
crew of the C., who also brought this libel against the cargo carried to Key West.
Hetld, that libelants were original salvors, notwithstanding that the services of the
vgss,els from New York were finally efficacious in saving the vessel and most of
the cargo. ' ' : A CoTe T : : :
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2. SaMe—M1scONDUCT OF SALVORS.

Under the circumstances it was not improger to carry the saved cargo to Key
‘West, as it was not improbable that the K. and the rest of her cargo would be en-
tirely lost, and as there was no offer to guaranty the salvage, especially in view ol
the needed protection of the revenue cutter.

8. BaME—COMPENSATION.

8alvage could only be awarded with respect to the cargo brought to Key West,
and the fact that, while engaged in saving it, the salvors were also rendering val-
uable:services to the steamer and the rest of the cargo, for which proper compen-
sation would presumably be awarded in the proceeding against them, taken to-
gether with the fact that the vessel was finally saved, are reasons which should
operate to reduce the salvage below the usual percentage allowed in the district for
diving up cargo; and therefore 25 per cent. should be considered a proper allow-
ance.

4. SAME~VALUE OF RES—STIPULATION.

. Where the claimant, in order to get possession of the cargo after the filing of the
libel, stipulated with libelants that its value should be considered as $18,000, he was
estopped from afterwi.rds disputing this amount, or proving that the cargo sold for
less after transportation to New York; but as the stipulation was in place of an
appraisement, and as it is the practice of the district to deduct from the appraised
value all charges and expenses incident to the custody of the property, such dedue-
tions should be allowed from the stipulated value. .

In Admiralty. Libel by B, W. Johnson and others against a portion
.of the cargo of the steamer El Dorado., Decree for libelants,

Jeff. . B. Browne, for libelants.

- @.. Bowne Patterson, for claimants.

Locke, District Judge. This steamship, of about 2,500 tons net ton-
age, laden with & valuable cargo, bound from New York to New Orleans,
struck an unknown and uncharted roek-not far from the Great Isaacs,
on the Bahama banks, on the night of the 4th of August, 1891. She
was soon found to be leaking badly, and was run ashore on a sandy bot-
tom not far from Bimini. -The leak was in'one of the forward compart-
ments, so that she had settled very much by the head, her bows resting
for about 30 feet on the sandy bottom in 32 feet of water, while the rest
of her length was afloat, drawing at her stern but about 18 feet; but she
was water-logged, and had a heavy list to port. While in this condition
the wreckers from Bimini and the other Bahama islands camg on board,
and were permitted to discharge cargo from between decks and take it
ashore; but they had no appliances for stopping leaks or relieving the
vessel in any other way, and the master, employing one of the Bahama
boats, sent his first officer to Key West for aid. Mr. Philbrick, the agent
of the owners of the steamship line, made application to the libelants
owner and master of the wrecking schooner Cora for assistance. She
was a licensed wrecker, a schooner of about 80 tons, fitted up with four
steam pumps and boiler, a diving suit and apparatus, an experienced
diver, anchors, hawsers, and other wrecking appliances, and was used
only for salvage purposes, but was then lying with a ship keeper and
master on board. . o

In a short time they had selected from the experienced Key West
wreckers and naked divers a crew of 22 men; and signified their willing-
ness to proceed to the stranded ship, but suggested: that, as the Cora was
a sailing vessel, it would save much time if the services of the revenue
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cutter McLain could be procured; she being the only steam vessel in the
harbor. Both the owner of the Cora and Mr, Philbrick made applica-
tion to the collector of customs for the revenue cutter to take the Cora
in tow, which was granted. The libelants in the Cora, in tow of the
McLain, reached the El Dorado, Sunday, the 9th of August, and imme-
diately went to work. Johnson, the principal libelant and submarine
diver, went under the bottom, while the others went to work getting out
and setting up the pumps. Johnson found the port side of the steam-
* ship uninjured, but on the starboard side he found extensive damage,—
seams, cracks, and holes, more or less open, for the distance of about 28
feet. These he went to work repairing, and continued patching, plug-
ging, wedging, and calking with wedges, plates, patches, and rolls of
blankets; working under water more or less every day until Thursday
afternoon, when, in adjusting a large canvas patch over the holes which
he had stopped, he discovered another large hole further aft, which he
was unable to repair that day. Inthe mean time the other libelants had
been at work rigging up and using their four steam pumps, and break-
ing out and getting up the cargo from the hatches of the first and sec-
ond compartments, in order to get the suction pipes down into the hold.
The water came inside the hatches to the coamings, so that everything
that was taken out was taken out from under water, and, after a short
time, from water several feet in depth, by naked or skin divers. When
the pumps first got to work they apparently lowered the water, but sub-
sequently they found it impossible to pump the ship out until all the
holes were stopped, and after working some time, concluding that there
were no holes in the first compartment, but were all in the second, they
removed their pumps in the first hold, and went to work in that, hop-
ing to free that, and to float the vessel; but it was found that the doors
between the two compartments were not tight, but sprung open by the
pressure of the water, so they attempted to work out the cargo so as to
reach and tighten them. They worked this way from early daylight
until late every night, diving up, hoisting out, and putting on board
the Cora the cargo from these holds, until the night of Friday, the 14th,
when she was filled with all she could carry. On that day the wreck-
ing steamer the I. J. Merritt arrived from New York with more pumps,
divers, and other appliances. Libelant Johnson was nearly worn out
with having been under water so much for the last five days, and
the divers from the Merritt continued the work which he had com-
menced. The night of the 15th the vessel, being exposed to the wind
by her stern being raised high in the air, was struck by a severe squall,
and, although they had anchors and hawsers laid out from the mast
‘heads, and the revenue cutter towing to keep her on an even keel, went
over on her beam ends, and commenced to fill; when, in order to bring
her upon an even keel, it was necessary to flood the fire room, engine
room, and the holds fore and aft. Her crew left her, and most of the
master’s personal effects were taken off; the chief libelant and Capt.
Byrne being about all that remained on board that night. The next
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morning.the steamship New York, of the same. line, arrived from New
York; for 4h9 purpose of repderlng guch’ assistance as she mxght be able.
The Cora i the,mean time had carried away her rudder head ina squall
and waste gome extent. dlsabled and was loaded with as much cargo as
she_conld, receive, . The capfain of the revenue cutter decided on return-
ing to,Key West, and offered to take her in tow to that port, and Wil-
liamsyiowner of .the Cora a.nd one of the hbelants, accepted the offer.
Capt. Byrme,, of the El. Dorado, and Mr. ‘Morse, superlntendent of the
line,-then: on board of the New York, obJected and desn‘ed them to putb
the;carge from the Cora on board the New. York and. refhain to lighten
the cargo; from. the, Bl Dorado to that vessel; but Williams, fearing for
the safety of, his vessel in her dlsabled condition in event of a hurricane,
which might be expected, at any, time at that season of the year, and de-
giring the protection of ¢the Tevenue cutter from the fact that threats of
geizing her for wrecking in what were clalmed to be British waters had
been made; declined :to . rqmam. An offer was made by Mr. Morse to
repair the. rudder head, and to insure the. safety of the vessel, but libel-
ants did notconsider such, guaranty would. be of any vahdlty, and they
declined to aceept it, and remain, without the protection of the cutter;
and brought.the cargo then on board to, Key West, where it was deliv-
ered to Mr, Philbrick, agent for the claupant, and afterwards libeled for
salvage .Ten; of. the. wreckers, among them the chief libelant, the sub.
marine diver, and most of  the naked dwers belongmg to the Cora, re-
mained: oanard the. E] Dorado, and assisted in continuing the repair-
ing, pumping; and finally flgating. the ship, and takmg her to Newport
News, where, after efforts to. come. to a settlement, the ship was libeled
by the: libelants herein. . The rest of the cargo, whlch has been taken
out.of the yessel and taken to New York, was. l1beled there and these
two suits are yet pending. -

. The.only guestion in- th;s case ls. what salvage, 1f qxg is due from the
cargo saved. and brought to Key West on the Cora? = But the allegations
of the pleadings and the. testimony has so covered, the entire service ren-
dered the ship and cargo. generally that: the difficulty is to determine
just where the service, benefit, and value_for the general interest ceases,
and. that of the gpecial interest, of, thig cargo begips.. The property was
in ,mrll from~m&rme disaster; it. wag; certain of total loss without soine
such seryice.as wag rendered. . This was prompt, and, as far as time. al-
lowed, efficient,; gnd without doubt, had the Mepritt ,nemamed away an-
other. day or two.at the furthest, J ohnspn would have, been able to com-
plete the patching of the. remaining hole,, and in tlme to have freed the
ship. ...} am patigfied that-the greater part of the, repairing and stopping
Jeaks had been done befgre the arrival of that steamer, and I think the
libelants.can beivery properly, cousidered the origingl salvors, with prob-
ably sufficient,means to vomplete the service, and I canpot accept the
position that: the serviges .of the steamer Merritt were alone valuable.
' The wrecking appliances, schooner, pumps, divers’ sults, and armor had
been fitted gut at a good deal of expense by the chief libelants, and were



.+ . THE EL DORADO. = - 955

kept-only for wrecking and ‘salvage. purposes. - This district had. long
been without the modern means of saving property, and it had-been fre-
quently intimated from’ the bench' that if more capable means were pro-
vided it would ‘be for the interest of commerce, and frequently enable
the wreckers to earn more liberal salvages, which -commerce could well
afford to pay; and in anopinion in the case of The Slobodna, 35 Fed. Rep.
537,—a case in which had the wreckers had steam punirps the ship would
have been saved,~—I mention with much regret that it did not appear that
the moderti wrecking #ppliances could be profitably introduced into this
district on account of the extent of reef line to be watched and the char-
acter of the bottom; from which vessels required immediate relief. Since
that the libelants have procured, at much. expense and trouble, appli-
ances which have done good work in saving property which would have
been lost, and which, if not as complete as those of some larger wreck-
mg companies of other districts, are certainly entitled to encouragement.

It is true that neither the services rendered by the libelants nor by the
steamer Merritt to the steamship El Dorado and the rest of the cargo,
after her arrival; can have any weight in the question pending in this
case, as the property for which salvage is claimed had been saved, dived
up, and taken on board the Cora before the arrival of that vessel; but
the pleadings, arguments, and evidence, attempting to show that the li-
belants rendered no aid to the property, appear to demand an expression
of opinion upon that point.

But coming to the property libeled herein, I am satisfied that it was
necessary that it should be takKen out, both to lighten the ship forward,
and to'enable the suction pipes to be put down into the hold. It is
plainly shown that, after the Cora left, more of it was taken out and taken
to Nassau. The master was helpless to accomplish this by his crew, and,
although the answer alleges that there were a superabundance of men
and vessels of the Bahama wreckers employed by the master to lighten
all the cargo of the steamship to North Bimini, yet the future history of
the cargo, 80 lightened, as given in evidence, shows that it was finally
transported to Nassau, and thence to New York, after paying a liberal
salvage.

The saving and taking out of this cargo, whether conmdered in respect
to saving it, or in respect to its connection with-the saving of the vessel
and the rest of the cargo, could only be performed as a salvage service and
for a salvage compensation. It was not within the power of the master
to procure aid to perform it in any other way, whether it went to Binini
and Nassau, and paid salvage there, or on board the Cora as a storeship.
The master had put his vessel into as comparatively a safe place as pos-
sible, yet the peril was great, and the prospect of a final saving of the
entire property small.. A vessel situated as this one was, leaking badly,
with her stem resting upon the bottom, ini 6% fathoms of water, and her
stern elevated and exposed to the force of the wind and an open sea for
12 points of the compass, at the season of the year when a West India
cyclone might at any time be expected, is in such a condition as to make
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a service rendered to any particle of property, either vessel or cargo, a
valuable one. -

" But it is contended on behalf of the clalmant that the bringing of the
cargo to this port of Key West, and asking compensation here, was wrong-
ful, injurious to the property, and involving the expense of freight to
New: York, so that the libelants have forfeited any. salvage which they
might have earned from it. Would the facts and circumstances under
which the Cora returned to Key West with this cargo demand such se-
vere and extreroe penalty? I do not think the evidence shows bad faith
sufficient to justily such decree. We can only judge of the purposes
and ‘intentions o the integrity of one’s actions in the past by the then
present conditions and circumstances, and not by the light of future
events then unforeseen. - At the time the question whether the Cora
should return to Key West or not was pending the El Dorado was sunk,
—lying upon the bottom, with the water coming up on the lea side for
some distance over the upper deck. - Capt. Byrne says in his testimony
that “the prospect was that the steamer might become a total loss.” The
steamers New York and Merritt, as well as a number of Bahama vessels,
one 'as large as the Cora, and an abundance of men, were present to ren-
der what aid was necessary. She took away neither her pumps, her
submarine diver, nor her skin divers, nor in reality anything that could
be needed. in the future. preservation of the property; her presence with
that of the men that left in her could have rendered no further aid than
did those remaining, and the fact is that she returned to the service as
soon-as she could be repaired.

In examining the argument made by the claimant that the cargo was
taken ‘to-a port inconvenient and expensive for the owners of the prop-
erty, the rights and -interesis of both parties, and not of the claimant
only, should be considered. It is & well-established principle of sal-
vage law that while the salvor is not justified in unnecessarily and
unreasonably taking a ship or goods to a port inconvenient to the own-
ers, (The Eleanora Charlotta, 1 Hagg. Adm. 156,) yet the master has no
right to insist that the ship or property shall proceed or be taken to
a distant port, inconvenient for the salvors, without first satisfying
their demands, (The Houthandel, 1 Spinks, 25;) and, if the master in-
sists, the salvors are justified in going so far as to resist his attempt,
take control of the ship, and take it to a convenient port, and place it
in the custody of the law, (The Nicolai Heinrich, 17 Jur. 329; 22 Eng.
Law & Hq. 615; The La Bruce, [decided in this district by Judge WeBs,
1837,1 1 Adm. Rec. 84; Marv. Wreck. & Salv. 150.)

When the master and Mr. Morse offered to guaranty the safety of the
Cora they made no offer to guaranty any salvage on what had been taken
out, and was then in safety on board the Cora. The Cora was disabled,
and unable to take care of herself in bad weather. There had been
threats of seizing her. The revenue cutter, whose presence, so far, had
been a protection to her, was about to leave, and was willing to tow her
to Key West for repairs.: In this case, under the then existing circum-
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stances, whieh port would seem to be the most inconvenient and unrea-
sonable, the rights of both parties considered,~—taking the cargo to Key
West for adjudication of salvage, or compelling libelants to surrender
possession, and resort to the courts of New York for their proper com-
pensation? The owners of the property were unknown, it had been sep-
arated from the ship by the marine disaster, and, in event of its further
loss, neither owner nor master of the El Dorado gould be held for salvage
on it. Both claimant and underwriters had their resident agents at Key
West ready to look out for and protect their interests. The destination
of the vessel and of the cargo was not New York, but New Orleans, a
port much nearer Key West, and it appears that it was undetermined at
that time whether the ship, if saved, would continue her voyage or not.
There was no certainty at the time that anything more would be saved
to which the libelants could look for any salvage compensation they had
earned, and they had a perfect right to look to this property itself. '
They were engaged at and came from Key West to render the service,
and that.was the district most conveniently reached, and the nearest to
which damaged cargo could be taken. Could it have been foreseen at
that time that the El Dorado and cargo would be saved and taken to New
York, and the libelants compelled to follow and institute suits there,
without doubt they would have preferred two suits to three, and been
perfectly willing that this cargo should have accompanied the other; but
the delivery of this cargo in question to another steamer would have
necessitated following it by the libelants with an action én rem into who-
soever hands it came. T consider that, viewing the condition of affairs
as they stood on the 16th of August, libelants were sufficiently justified
in bringing the cargo of the Cora to Key West to prevent the forfeiture
of any salvage they had earned in saving it. They had a lien on it
which they had a right to enforce; it was in their possession, and could
not be restored to the El Dorado or her master; and I do not consider
that the questions, risks, and inconveniences apparently necessarily in-
volved in delivering it to another vessel, required or demanded such ac-
tion so as to entail the penalty of forfeiture for not so doing.
Determining this is deciding but one question of the case,—the right
of libelants to salvage; the amount of the salvage is a more difficult and
delicate one. How shall the value of the services rendered the balance
of the property in taking this out be separated from the value rendered
this cargo alone, and the latter only considered? In this case the mer-
chandise was all taken from under water, rendered foul by potash and
tobacco, by diving to different depths, from 5 to 10 feet. The labor was
disagreeable in the extreme, and carrried on with all the energy, skill,
and ability demanded. There are, though, two grounds upon which it
might appear reasonable that the ordinary rates in this district given for
diving up cargo from a vessel should be departed from in this case: (1)
The vessel was finally saved, thereby showing that the danger to the prop-
erty was not as imminent as where the vessel is lost. (2) The libelants
in this case were rendering valuable aid to the vessel and rest of the cargo,
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and /it i3 presumed were edrning other silvage at' the' gime ‘time:
Hoéw far should’these questions'afféét the salvage in' this cade; if atall?
“*Thig cargo, of the'greater part 61 it, which was taken out frotti the square
of the Hatclies) wis not ofily in cértain danger of total loss unless removed.
but its presence and position ‘was' iniperiling the -entire property. It
Wwould have'been titterly impossible tosave the ship butby'taking it out;
‘evén’had ‘it beeh’ neédbeaty to-jettison it. ‘In the case of the British
ét‘e,%lrﬁ'sﬁip Migsissippi, on Fowey Rocks, in 1874, (10, Adm. Rep. 595,)
where' the cargo was 'taken’ out by diving; and ‘the vessel afterwards
saved by other salvors, as well' as'ini the case of The Amisia, (1872,) Id:
249, where theé circumstanceés weétd' the same, I had an opportunity to
carefilly examire this question, and considered: that, where it was ab-
golutely necgssary that the cargo should beremoved for the perservation
of the vessel, the property was in as great danger as where the vessel is
finally lost, or, rather, the figed of assistance is just as urgent. I do
not consider that ‘the fact that the vessel was finally saved in this case
should have any more weight than‘it did in those, or in the case of the
cargo that went from the ship to Nassau. R

“'The other ground, that the libelants were earning other salvage at the
same time, presents a more difficult question for consideration. A fair, rea-
bonable, and’ just compensation, and an equitable bonus or gratuity, is all
that can in justice be given, in any case of property saved from marine dis-
aster; and where a service isrendered to property of alarge value, a small
rate per cent. will pay more geénértusly than a larger rate upon a smaller
amount. It ow apfears ffom tHis-case as tried that a valuable service
was render~ this vessel and theentire cargo, and it is to be presumed
that there ill' be awarded a fair 'and’just salvage for such service from
such property, but how far should such’' presumption'influence an award
in this case? ' There is'nothing in this case to inform thecourt of the
viilue of the entire property, so that it could be estimated about what
would be 4 fair‘rate upon it, nor can'this court decide how, when those
other cases ¢onié on to be 'tried, they may appear, or what may be the
decisions of - thosé courts. The claimant herein i§ contesting such
claims for salvage, and''by his allegations denies the value of these
gervices, and alleges that no substantial service was rendered until the
‘arrival of the Merritt. = Ilad decrees been given in these pending cases,
this court’ could very justly ‘consider such awards in determining this
‘dase, as the courts of the other districts can properly consider any award
made in this case; but, in the absencé of any such decrees, I do not
consider that it is equitable or just t6 deprive the salvors in this case of
dnything they have adtually earned from-the property libeled, in antici-
‘pation of any future detre¢s from another court against other property:
" Considering this case, then, in relation to the property libeled only,
‘what Wm'lld“%e-a fair' atid just compensation? ~ ‘The humerous cases
cited in the case of 7he Slobodna, 85 Fed. Rep. 537, show what have
been the usual rates for diving up 'and saving cargo in this district for
mahy years, - Taking ¢otton in bales 43‘a basis, the tates have usually
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been 25 per cent, on that saved dry, 40 per cent. upon that saved from
water, but without diving, and, 50 per cent., or sometimes even higher,
for that saved by diving, according to. the pecuhar circumstances of the
case and the depth of the water, and I have never found that such rates
have compensated the sa]vors too generously for the time and labor and
services rendered. In other cases of merchandise than’ cotton, the
rates have, at times, varied accordmg to the bulk, value, or character
of .it, sometimes being more and again being less. This merchandise
was o[ more value than cotton, and a somewhat less rate than is usually
given on that would appear to be fair, even if the libelants had no interest
in the rest of the property in peril. In the case of The Tregurno, (re-
cently decided in this court,) 50 Fed. Rep. 946, where a steamer, was
driven: high onto a rocky beach, was leaking, . full of water, and had to
have nearly all of her cargo ta.ken out before she could be floated, in
the light of .numerous cases decided in this district, and The Sandmng-
ham, 10 Fed. Rep. 562; The Egypt, 17 Fed. Rep. 359; The Kimberley, 40
Fed. Rep. 289; The Czty of Worcester, 42 Fed. Rep. 913 and other cases,
—1 consnlered 25 per cent. notan unreasonably large salvage upon the en-
tire ship and cargo; and, had the libelants done nothing but save the
merchandise herein libeled, the same rate given in The Tregurno (25
per cent.) would not be deemed unreasonable. This is less than was
voluntarily paid the Bahama wreckers for similar services, and will in-
dividually give the salvors but about $80 per share, which is not deemed
too iarge, simply as wages, when the time occupied and the character
of the work is considered. On that cargo which went to Nassau there was
paid from 30 to 35 per cent., and this Chief Justice YeLvERTON in the
case of Braynen v. The El Dorado, in the vice admiralty court at Nas-
sau, January 28, 1892, characterizes as being “ most grievously under-
paid.” Certainly, had this cargo gone the same way, it could have had
no better fate or incurred less ‘eXpense.
In order to procure possession of this property after in was libeled,

a stipulation and agreement was entered into by libelants and clalmant
that the value of the property should be considered $18,000, and that
that value should be accepted in lieu of an appraisement. The claim-
ant in his answer now denies that the property was worth $18,000, and al-
leges that it was taken to New York,and there sold for less thanthatamount,
and offers to introduce evidence of the sales, proceeds, and expenses.
It has frequently been the practice of this court, when satisfied that an
error has been made in the appraisement, and the property is still in its
custody, even after judgment, to open the decree for a rehearing upon the
value, and receive further evidence upon that point; but where parties,
by agents well versed in this class of property, after a careful examina-
tion of it, agree upon, and stipulate for, a certain amount for the pur-
pose of getting possession of it, take it beyond the knowledge or con-
trol of the court or the other party at interest, and dispose of it ex
parte, I consider it would be a most unsafe practice to adopt to permit
them to come in, and, by asking, set aside their agreement. If force
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and validity is ever to be given to an agreement, it seems that it should
be in this case, and I must hold that claimant is stopped from ques-
tioning the value of the property. = But that stipulation is that that
value shall be taken in lieu of an appraisement, and as the value of
the property at that time. It has been the established practice of this
district, where a percentage of value is given, to ascertain the net value
by deducting from the appraisement all expenses which have been in-
curred in the care and custody of the property up to the time of so de-
termining its value, and this seems but fair in this case. It is therefore
ordered that-there be deducted from $18,000 all of the expenses of
labor, warfage, and storage, ete., incurred in the preservation of this
property previous to the 31st day of August, that being the date of
the agreement,  together with the costs and expenses of this suit, and
the libelants receive 25 per cent. of the net amount thus found, and
the matter be referred to the- clerk, as commissioner, to ascertain the
costs, charges, and expeuses, and make the computations.

Exp or VorLvus 50,




