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Tre HARBINGER.!

BrowN v. GiLL & Fismer, Limited.

(District Court, E. D. Pennsylvanta. May 10, 1892.)

1. CHARTER PARTY—CONSTRUCTION—" CONVENIENT SPEED.”

A charter party made November 5th with a ship at Charleston, S. C., actively
engaged in trading, by which she was required to proceed to Philadelphia with all
convenient speed, and to be in readiness for cargo after December 31st, with the
privilege to the shippers to cancel the charter if she “shall not be ready on or be-
fore the 31st of January” following, is complied with if the ship be in readiness by
January 31st, although she undertake another voyage, and puts in for ordinary re-
pairs in the interval.

2. SaME—~READINESS FOR CARGO—SUNDAY.

The tender of a' ship to a charterer on the Monday following the Sunday which
would be, by the terms of the charter party, the last day for such tender, is in time,
in the absence of some controlling custom of the port to the contrary.

8. CustoM oF PoRrT. '

There is no custom of the port of Philadelphia requiring that, where the last day

that a ship could be in readiness falls on Sunday, she should present herself on the
- previous Saturday.
4, SaME—EVIDENCE.

A custom is not shown to be established at the port, where the testimony of the
witnesses who aver that the custom exists is met by an almost equal number of
witgesses with equal facilities of knowing, who testify to never having heard of
such custom. .

In Admiralty. Libel by John L. Brown, owner of the steamship
Harbinger, against Gill & Fisher, limited, to recover for breach of *con-
tract of charter party. Decree for libelant.

Flanders & Pugh, for libelant.

Richard C. McMuririe, for respondents.

‘BurLER, District Judge. The respondents chartered the British steam-
ship Harbinger on November 5, 1891, to carry a cargo of grain from
Philadelphia to Cork, for orders, at the rate of four shillings and nine
pence a quarter. The charter contains the provisions usual in such
instruments. Fifteen lay days are allowed for loading,—not to com-
mence running before the 1st of January, 1892. It is stipulated that
the ship shall proceed “with all convenient speed to Philadelphia,”
and load; and that if she “shall not be ready to load on or before
the 31st” of that month the charterers may refuse her, She was
at Charleston when chartered, and on the 23d of November, after
loading a cargo of cotton, started for Bremerhaven, where she arrived
about the 17th of December. Seven days thereafter, having discharged
the cotton, she went to the river Tyne, England, for repairs, (required
by usual wear,) reaching there in two days, and remaining ten or
twelve, until the work was done. She then started for Philadelphia,
getting here on the 31st of January, which was Sunday. She found
the customhouse closed, and was unable to secure the usual certificates
of readiness for cargo, on that day; but she nevertheless tendered her-

1Reported by Mark Wilks Collet, Esq., of the Philadelphiﬁ bar.
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self to the respondents in the afternoon. Next morning she entered,
procured the certificates and again tendered herself; but was refused,
and notified that the charfer was canceled.

The defense urged. is twofold: . First, that the libelant failed to ob-
serve the stipulation’ to proceed with all convenient speed to Phila-
delphia; and, second, that the ship was not ready to load on or before
the 31st of January

In passing upon the first -point, it i8 necessary to .aseertain what
duty ‘(in_this respect) the contract imposed. In ascertaining this the
clause referred: to-must not be detached and read alone, but the entire
charter taken, ‘and considered in the light of surrounding circumstances.
While it is-provided that-the Shlp being tight; and having liberty to take .
an outward cargo for the owner’s benefit, shall “proceed with all conven-
ient speed to.Philadelphia. * * * and there load,” it is clear that
the literal sensé of this language does not express the intention of the
parties. The'cirgo was ot to be ready until nearly two months there-
after; the lay days, as we have seen, were not to commence before the
1st of January, 1892." Tf thérefore she was to procecd directly “with all
convenient speed to Philadelphia”™ she must lie there in idleness for six
weeks or'more. OF course the parties did not intend this. * What then
did they intend? .. She was at Charleston, and, as the charter states, was
engaged in txadlnv ? She was to carry a cargo of grain from Philadel-
phia not earlier than the 1st of Janpary and not later than t elast. In
other wotds, she was chartéred for a January shipment, from that port.
She’was 'tiot required therefore “ to proceed with'all convenient speed ”
directly from Charleston to Philadelphia. It was'conteniplated that she
would continue trading elsewhere, during'the moriths of November and
December, and then proceed to Philadelphia with “all‘convenient speed”
consistent with the circumstances coutemplated The, contract was made
for her bébeht as well ag for the respondents During the intervening
months ‘she must carry ‘such cargo a8 can be obtained. She cannot
choose lier voyagés, but must accept guch ‘as offer. If these carry her
so far off'that sge cannot reach Philadelphia until late in January the
respondehts cannot complain, If she shall not reach there until the
time. stlpulated for loading has paSSed 'she forfeits her charter. Such,
in my _]udgment is the proper interpretation of the contract.

In this view of the libélant’s obligations, the first' point of the defense
falls As we have seep” the ship took cotton abroad from Charleston;
and appears to ‘have uturﬁed as spee(hly as could be expected. She
was delayed for nece~sary Yepairs. She was not blamable for taking the
cargo to Bremerhaven. 1t does not appear that there was any needless
delay in loadmg, or umuadlng, in making the repairs, or in going or fe-
turning.  Doubtless she ¢ould (with unusual effort) have made greater
speed; b\flt the charter rethred “convemént speed” only, and this she
made. "It is' urinecessary to inguire, in’ this view of the facts, whether
the sti pu]atloh respectitig speed, cnnstltutes a condition precedent.

* Phien’ g tespects the second point,—was she ready to load within the
time specified? The effect of her tender on Sunday need not be consid-
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erz]  Her readiness next morning is admitted; and it is indisputable
that this was in time, according to‘the general rule of law applicable to
such cases. Campbell v. Society, 4 Bosw. 298; Salter v. Burt, 20 Wend.
205; Avery v. Stewart, 2 Conn. 69;° Chaffee v. Railroad Coi, 146 Mass.
224, [16 N. E. Rep. 34.] The 31st being dies non she was entitled to
Monday; unless the custom of this port required her to be ready on the
preceding Saturday. There is no room to doubt that the existence of
such a custom would control the charter,—that the parties would be:re-
garded-as dealing with it in mind, and be required to conform to it.
But to exercise such an influence the custom must be uniform and solong
continued as to be notorious. As said in Coze v. Heigley, 19 Pa. St. 247,
a local usage if it be ancient, uniform, notorious and reasonable, may
enter inito and become part of .a contragct which is to be executed at the
place where the usage prevails.” All these elements are essential con-
stituents of & binding custom.

The respondents set up such a custom, respecting shipments at this
port; and have produced some evidence on the subject. The evidence
is insufficient, however, to sustain their position. = Nearly an equal ntm-
ber of witnesses, with equal opportunities of knowledge, are produced
on; the other side, who say no such custom exists,~—that they never gven
heard of it.- On both sides the witnesses are men of high character, and
entirely worthy of credit. They testify according to their respective un-
derstandings. It appears thatthe Commercial Exchange of Philadelphia
has provided by rule (which binds its members only) for the perform-
ance of mercantile contracts on Saturday when the time named therein
for performance oceurs on Sunday; and in consequence a partial usage
of this nature, respecting such contracts, exists. This may have led to
the understanding stated by the respondents’ witnesses. It is clear, how-
ever, that the custom, set up respecting shipments at this port, is not
proved. It is incredible that a uniform, long-established, notorious
custom,—of which every one dealing here in respect to such shipments
is presumed, to have knowledge, and is consequently bound by,—should
exist, and the libelant’s witnesses,—shippers, ship brokers, and others,
be ignorant of it. It -is ynanifest that the respondents (who from their
experience as shippers should have: known of the custom if it exists)
had never heard of it before this suit was brought, for instead: of setting
it up in their answer, the defense there stated, rests on different grounds.
The answer, indeed, substantially admits that the tender on Sunday
would have been in t1me if it had been accompa.med by the usual certif-
icates of readiness.

The hbel is sustamed and a decree may be ptepared accordmgly.
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Tae Now THEN.
Hmisnon Maxur’a Co. v. Tee Now THEN,

(District Court, D. Delaware. June 2, 1803.)
No. 427,
L. Manmmue LieNs—SOPPLIES—FOREIGN PORT—ORDER OF OWNER.
: When supplies dre furnished to a vessel in & foreign port by order of her master

8 lien is implied, but for work done by order of the owner no lien will be held to
exist unless proved by the agreement of the parties.

8. BiMg-—OWNER’S CREDIT.
On the evidence in this case, held, that the supplies furnished by libelant at
Bristol, R. 1, to the yacht Now Then, whose home port was Wilmington, Del., b
“order of the owner of the yacht, were lurnished on the personal credit of suc
owner, and not on the credit of the yacht, and no lien was created thereby.

In Admiralty. Libel to enforce lien for supplies. Libel dismissed.
Henry Whitney Bates, for libelant, i
Willard Saulsbury, for respondent, -

‘Wares, District Judge. This is a proceeding in rem to enforee the
payment of an alleged lien against the steam yacht Now Then for re-
pairs and materials made and furnished to the vessel by the libelants at
its works in Bristol, R. L., the home port of the yacht being Wilming-
ton, Del. - The owner of the yacht and the'respondent in this case is
Mrs. Rosalie B, Addicks, who resides at Claymont, in this district.

Although much other'matter has been introduced, the decisive ques-
tion'in the case as presented on the pleadings and evidence is whether
the repairs to the yacht were made on the credit of the vessel or on the
persondl credit of the owner’s husband, Mr. J. E. Addicks. About the
26th of June, 1889, Mr. Addicks bought the yacht from the libelant for
the cash price of $15,000, and by his direction the bill of sale was made
to his wife, and the yacht was delivered to her at Nahant, Mass. After
the delivery, and early in the following month of July, the boiler of the
yacht gave out, and the vessel was sent by Mr. Addicks to the libelant,
at Bristol, with orders from him to have the necessary repairs made.
When a bill for the repairs was sent to Mr, Addicks he refused to pay it,
onthe ground that Mr, John B. Herreshoff, the president of the libelant
company; had warranted the boiler for one year, and that it was the
duty of the company to keep it in good order for that period without ad-
ditional charge. After this the libelant continued to do additional work
on the iyacht by the orders of Mr. Addicks, who punctually paid for it,
with the exception of a small balance, which is included in the present
claim; but he has uniformily refused to pay for the boiler repairs.
Much testimony was taken in relation to the nature of the warranty,
which was claimed on one side and positively denied on the other; and
also as to the condition of the yacht’s boiler at the time of the sale, but,
as already remarked, the controlling question here is whether the libel-
ant has established its right to a lien. So far as concerns the present



