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The record shows that Crandall was the first to use swinging type bars
providedrieabh  with rhore:than jone/typé) and :a vibrating platen, by
whose vibrations the centers or printing, points on which the types strike
might be incredsed.’ Thé combination of ‘these two novel features in
; ;gp'ewrii_,tingasq;emsfclearly covered by the claim above quoted,
s defendant contends, the use of the word “comppund” con-

he:cldim to- bars, which not only bear a plurality of types, but
also,”by migans of the oscillating finger levers, (elsewhere described in

the patent;yare themselves oscillated ; thus having a-duplex motion. I

%

am of dpinion, however, that the word “éompound” is used to indicate

that the :bars-bear more than the single'type, which wag charaeteristic
of all type bars before Cranilall made his fhivention. As thus construed,
the third claim: is concededly. infringed by delendant’s machine. The
first claim, seems to, cover a combingtion of which oscillating finger
levers, and : therefore oscillating type. bars, are elements, and these are
not found in, defendant’s machines., The:validity of the second claim
for the "ribxjaﬁgg platen and: mechanism ta vibrate it is not sufficiently
free from doubt to warrant a preliminary injunction. Were the man-
ufacturers, delendants in this suif, it might be, in view of the short
time ixgpu,tent has to run, that preliminary injunction should be re-
fused .upon, giving. proper. security; but, as defendant is only a selling
agent, complainant may take his order against infringement of the third
elaim, i @ . RS e

“Thg Iea B. FLieus, :
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S (Clroutt Qourt of sdppeals, Fiftlh Circuis. Juoe 6, 1302)
L. SEHIPPING—L08s OF CARGO—BTIPULATION AGAINST. MASTER'S NEGLIGENCN,

Where & vessel is chartered for a cargo . of logs, a provision that the cargo 1s%to
be delivetad slongside, abd-held at'charterer's tisk and expense, " {8 not unreasonable
in itself, oriinvalid as exenipting the master from liability for his'own negligence;
and whege a raft of logs was brought aloungside at 6.in the.evening, and moore
by the charterer’s agent and ,qm%l:iyes, the mpster was bound only to exercise ordi-

© napy c;i %0 #ee that it was not carried away during the night, ~48 Fed. Rep. 591,
Pm .\‘ o i Co N it Il Siva v “‘ B 3 .
2 Szuu—LnAvme Porr 8EFORE FULL CARGO FURNISHED—MISCONDYOT OF CHARTERER'S

GENT. . .

The logs having been carried:.away during the night, the charterer's agent
claimed that the master was responsible, said he would furnish no more cargo, and
left the ship, threatening to institute legal proceedings. Held suficient to justify
the master in considering that he had all the cargo that would be furnished, and in

. . proceadjng upon the yoyege.” ;.. -0 . Lo '
S.‘BAME—,TBBEQT oF LEgasd “Pno(;‘lmnmes 1N ForrieN PoRrt. = . .
: The vessel being an American vessel, and the charter party having been signed
- mpon thehigh seas, thecuktoms officers of & foreign port did not constitute the
proper forum in which to claim redress, and the threat to institnte legal proceedings
was of itself sufficient to justify the master in leaving. o
4 Cmanwer ParTy—CONSTRUCTION—YSHORPAGE® = .

A (;hgp:peﬁ &?,rt r for g cargg;of timber provided that the charterer was to pay “at
the rate o .20 per ton of 40 cubic feet, actual contents delivered. .In case of
shortage she receives on all short of 400 tons, down to 850 tons, $3.123¢, and for all
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. less than 850 tons, full rates.” Held, that the full cargo stipulated for is 400 tons,
and the'word-“shortage” refers to'a fa.llure to furnish t.his amount.

. 48 Fed. Bap 591, afirmed; " o Lo et i

Appeal from the Circuit Court of the Umted States for the Eastem
District of Louisiana. -

In Admiralty. [Libel by the Otis Manufacturmg Company against the
schooner Ira.B,. Ellems to require the. delivery of-cargo. Cross libel by
the claimants of the schooner for freight, demurrage, and damages.
Decree for claimants. Libelant appeals. Aﬁirmed.

Statement by Locke, District-Judge:

The libelant in the court below, the appellant here, by its agent,
chartered on the 24th of April, 1890, the schooner Ira B. Ellems, then
lyingat Coatzogoalcos, Mexico, to proceed to Frontera, thence to Tupilco,
to load with mahogany and cedar for New Orleans. : Tbe charter party
provided that— ...

“The said party.of the second part dol;h engage to prov:de and;f urmsh to the
said vessel a full and complete cargo of mahogany and cedar logs, under and on
deck; cargo to be delivered alongside, and held at charterer’srisk and expense,
and stevedores’ charges loading guarantied not to exceed $1 per ton, Mexican;
and to pay to the party ot the first part, or agent, after'trué and faithful delivery
of cargo, for the use of said vessel during the voyage aforesaid, at the rate of
($6.25) six dollars and twenty-five cents, American currency, per. ton of 40
cubic feet, actual contents delivered. In-case of a shortage, she receives on
all short of 400 tons, down to 350 tons, ($3 12%) three dullars and twelve and
one half cents, Amemcan and for all less than 650 tons, full rates. Charterer
will advance necessary mone_y for disbursements, same to be deducted from
freight, mcludl(ng cost of insurance and interest. % % * It is also agreed
that this ‘charter shall commence and lay days for loading shall be allowed as
fullows: * Gumtnencmg from the time the -captain roports the vessel to
charterer or:. agent,-in writing, as.being ready fo. receive cargo, twenty
(20) running,days, (Sundays oniy excepted, in cage stevedores refuse to work, )
including time taken in changing ports in case it should be necessary, and
for discharging quick. dispatch.  And in case vessel be longer detained, for
each and every day’s detention by default of said party of the second part, or
agent, thirty A'merican silver dollars demurrage per day, day by day, shall be
paid by said.party.of the second part, or agent, to gaid party of the first part,
or agent. Charterer guaranties stevedore not Lo -exceed sixty (60) cents on
discharging in New Orleans, and vessel pays no wharfage. The danger of
the seas, ﬁ‘e. and navngdtmn of every nature and, klnd always mutually ex-
cepted.”

After the execution of the charter party the vessel proceeded to
Frontera, entered and cleared for New Orleans via Tupileo, and went
there to load, arriving and reporting to Mr. Scheidell, charterer’s agent,
as ready for cargo, at 6 in the morning of May 4, 1890. From that
time cargo was received as it came off in rafts from time to time, until
the-8d of June, when Mr. Scheidell came off fo the vessel, as she was
lying from ome and one-half to two miles off shorein the ~open roadstead,
and said he had one more raft of logs,, which he was going to glve them
that night. Late that afternoon the raft was brought off, arriving there
about 6 olclock, and was ‘made fast astern of the schooner by Mr.
Scheidell and the men from the shore employed with him. Both Far- -
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well, the master, and Murray, the mate, of the schooner, called his at-
tention to the rope and chain, and the way the raft was made fast, but
he said it “was good enough;” that it was all right. That night all of
the logs but two broke away and went adrift. Learning this upon com-
ing off the next morning, Mr. Scheidell insisted that the master of the
schooner was!responsible, and must settle for them. This the master
did not admit, when Scheidell threatened to report him to the judge,
and have him summoned to court, at'the same time declaring that he was
“liable for 1,000 fine, and that the charter party was no good, because
it had no stamps on it.” The evidence is that he said that he had no
more cargo for the vessel, and refused to accept bills of lading, or make
any 'further settlement, but went ashore. The schooner remained there
during the day until about 5 p. M., then left for New Orleans, where
she arrived June 16th.  Upon his arrival the master demanded payment
for 12 days’ demurrage, which he claimed was due him for detention,
which was paid, and then demanded a payment or deposit of the freight,
amounting  to $2,350, before delivering the cargo; whereupon the
charterer filed his libel, alleging that the schooner had departed from
the port of loading without taking on board a full cargo, contrary to the
terms of the charter party, and refused to deliver the cargo then on
board. Upon exceptions an amended libel was subsequently filed, al-
leging that the schooner took into its possession a raft of logs necessary
to complete its lading, and by direction of its officers, contrary to the
charter, and at its own risk declined to take the same on board, and so
placed and located them that in consequence the logs went adrift and were
lost, and praying that the schooner be attached for nondelivery of cargo,
and the cargo be discharged and delivered to libelant, This was done
tipon the company’s giving a bond in the sum of $2,600, when the owners
ot the schooner filed their claim and cross libel, settmg up the terms of
the charter. party, and alleging that the raft of logs, the loss of which
had been complained of, was at the risk of the charterer, and lost by
fault of its.agent; that the schooner had received all the cargo that was
furnished and provided by the charterer’s agent, and left only after he
had ‘refused to furnish 'any more; and praying payment for the entire
frelght earned, and demurrage and damages. Upon these pleadings the
case 'was heard, the ‘¢ross libel sustained, and judgment given for
claimants.
W. S. Beniedict, for libelant.
0. B. Sansum, for appellees.

- Before McCormick, Circuit Judge, and Lockr and Bruce, District
Judges

" Lockg, District .Tudge, (after stating the facts.) The libelant in this
case has so persistently prosecuted its appeals, this being the third hear-
ing and decree herein, that it would appear that it must have an honest
faith in the lhteqnty and justice of its position, 80 that we shall express
our opinjons’ and the reasons for them more at length than the cn'cum-
stances of the case would otherwise seem to demand.
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The first question in this case, and the one upon which all others de-
pend, is, at whose risk was the raft of logs which was lost? Who must
be held responsible for it, and upon whom must the loss fall? A com-
mon catrier’s or shipowner’s right and power to determine by contract
his responsibilities in the care, custody, and control of cargo have always
been admitted, and such contract sustained, when its provisions, by
which such limitation is expressed, are reasonable in themselves, and
do not undertake to excuse the carrier for his own negligence, New Jersey
Steam Nav. Co. v. Merchants’ Bank, 6 How. 844; Railroad Co. v. Lockwood,
17 Wall. 357; York Co. v. Illinois Cent. R. R., 3 Wall. 107. Thelanguage
of the contract usually determines the conditions and time under which
the respongibility of the shipowner is assumed in receiving cargo, and the
termination of his risks in discharging. In receiving cargoes by lighter
or by raft it is usually declared whether the cargo is to be at the ship-
per’s or shipowner’s rigk, while alongside, In this case the language
would appear to be plain and distinct, and to determine the risk of the
cargo while waiting to be taken on board. Was the agreement, “cargo
to be delivered alongside, and held at charterer’s risk and expense,”
unreasonable in itself, or, under the circumstances, could it be claimed
to protect the master from the result of his own negligence? Had the
master insisted that it should be held alongside an unreasonable length
of time, or had he declined to take it on board at the earliest reasonable
moment; or in any way attempted to shield himself from the results of
his own negligence in connection with the property, such fact might be
considered in its effect, and such agreement disregarded; but neither of
these conditions seems to be the case here. The vessel was but tempora-
rily there. - The shipper had permanent business relations, and men pre-
sumed to be constantly in his employ; and rafts or logs, if going adrift
and driven ashore, or afloat in the vicinity, could more easily and surely
be recovered. by one party than by the other. The charterer appears to
have had on board the vessel ag many men in his employ, or employed
by his selection and procurement, by whom he could have watched. or
cared for any cargo alongside, as comprised the crew of the vessel. So
the terms of the charter party would not in themselves, as generally ap-
plied, seem to be unreasonable. In this particular case the raft did not
reach the vessel until about 6 o’clock in the afternoon. It could not be
reasonably asked or expected that the logs should be taken on board
that night, and, unless it would be protecting the master against the re-
sults of his own negligence, they would be at the risk of the shipper.
Upon this point the evidence is that the raft was held and treated by
shipper’s agent as at the risk of his prineipal. The evidence shows that
it was taken alongside and dropped astern by the raftsmen under Schei-
dell’s superintendence; that there was nothing at all in any remark or
suggestion of Farwell, the master, or Murray, the mate, in connection
with making it fast, that could be construed into assuming the responsi-
bility or care of it, or changing the risk. The circumstances did not
seem to demand that ordinary care and diligence would require a watch-
man. It had been made fast under the personal superintendence of
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Scheidell, who declared: it was alll right, and “ good enough.” No watch-
‘man hed beeit auggested by’himi +The night was smiooth ‘and :calm, and
there ‘was no!increase of wind or ¢hange in the condition of things that
_ would Beem to demand ‘any greater care on the part :of the master.

‘We: do not see any possible gonstruction by which the schooner should
be held responSLble for the loss of these logs, and upon that point the
case turns. - It is immaterial, inthe determination of this case, whether
or not'there .was any more.cargo' belonging to libelant there. Scheidell,
its agent, to whom the master was directed by the charter party to look
for cargo, tefused ‘to farnish any more, and informed him definitely and
positively that he had no more for him, and left with the threat to have
him summoned to court. We consider that the master was justified in
considering that he had all the cargo that would be furnished, and that
his load was completed and he had a right to proceed on his voyage.
There'is no allegation 4n the pleadings, nor the slightest testimony in
the evidence; that Schieidell furnished or offered to:furnish, or suggested
the probability or poés;brhty of his being able to furnish, more cargo for
ihe- sohooner, and. if it i5 true, ‘a8’ claimed. that there was more cargo
there that could have been furnished, it makes his course more inexcusa-
ble, and his conduct more culpable.” The leaving of any papers at Tu-
pilco, it any were so:left, is entirely immaterial in this case. ' If the
achooner {aid herself” lmble to a find for leaving without papers oraclear-
‘ance, under the Mexican law, »whmh does not appear, 1t has in no way
affected: the interests of the libelant,

Rev*iewmg the assignment of errors, we do not find that the testimony
establishes the violation:of the charter party by the master in refusing
to receive more cargo.” We find ‘no evidence at all showing that he at
any ‘time refused to receive cargo, but that everything shows thathe was
willing to ‘receive it, until informed that libelant’s agent had no more
for him.: In:the matter of not caring for cargo ‘moored alongside, we
have already considered, and find that he was under no legal obligation to
use mote than ordinary ‘care in looking out for it, and in mot permitting
it to go adrift willfully and knowmgly, and of this there is no evidenice.
In the matter of nevligence or malice in breaking the -dogs in cargo, and
permitting same to go’adrift, and become a total loss, we fail to find a
scintills of evidenes suppomng any ‘such charge. In the matter of refus-
ing to give or grant proper bills'of lading for cargo then on hand, the
only evidenoce, instead' of showing’ that the masteér refused to give bllls
of lading, ghows conclusively that he repeatedly offered to Scheidell to
give him bills of lading fot all the ¢argo received, which Scheidell posi-
tively refased fo accept. -In the'charge of departmg with his vessel to
prevent redress of charterer’s agent through the proper customs officers
of thie portj'we can in no way accept libelant’s view that the customs
officers of a/foreign port constitute the proper forum by which the agent
of a citizen 'ofithe United States might seek redress of an American ves-
sel for noncompliance with the terms.of a charter. party signed on the
high seas; dhd- considet the master filly  justified in- leaving with his
vessel to avoid the seeking of such redress as was threatened. - It is also
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charged that he was not justified in demanding freight money on cargo
unknown. . Ordiparily it would be considered unusual to demand pay-
ment of freight before the entire or partial discharge: of a cargo, and be-
fore any.opportunity had been had to inspect, measure, or determine it;
but in this case there had been a coniroversy, and it was plainly seen
that there was to be a conflict of epinion and a continued demand for
the loss of the cargo, the same as had been made by Lhe agent at the
place of loading. The vessel was lying at the charterer’s wharf and
mill, and a discharge would be into the custody, control, and possession
of the gharterer, which might reasonably raise the question of an aban-
donment of the freighter’s lien, and we consider the master, nnder the
circumstances, was fully justified in the demand for a deposit of freight
money. The charterers haye suffered nothing from such demand, as
no payment or deposit has been made.

The so-called “official records” of. protest from the port of departure
havebeen examined, and found to con.ain nothing that would in the least
affect the conclusions reached upon the question of fact, even were they
admitted as evidence,

Assignment of errors No. 3 claims that the decree does not allow. the
deductions from (reight money found due, of the expenses paid by the
charterer, and not denied under the charter stipulations.

It has been c]mmed in exhibits filed that these bills of towage, custom
house, stevedores’, and quarantine expenses had been paid by the libelants,
but we have searched in vdin for any proof of payment of any such
amounts as claimed.  The allegatlohs of the payment of such expenses
to the amount of $1, 074 was charged in the fourth article of the amended
libel, and posmve]y denied in clannants answer. In Exhibit A put
in, but in no way sworn to or made evidence, there appears an item of
“Port charges of vessel, paid, $1,074.” The only evidence we find touch-
ing this subject in the record is in the testimony of Mr. Henry Otis:

“Question. There is an item here of $1,074 in this Exhibit A, What
is that for? . Answer, Well, I cannot tell you entirely. We have the
bills, and we will put. them in detail,” (and the witness states that he
will send them in.)

This is the only testimony that can be found re]atmg to the payment
of any of these items. Certain papers purporting. to be bills appear
copied into the record, but they are entirely unsupported by oath, and
can have no validity as evidence. Libelants were under no obligation
to pay any of these bills. The agreement of the charter party that
charterer would advance necessary tfunds for disbursement of vessel
could only have reference to the disbursements at the port of loading,
where it was to be presumed the vessel would' be without funds; and
nothing but positive evidence of payment would justily,the allowance of
them, and this we do not find.

There. was no allegation..in the hbel to that effect; but one claim
which was put in by libelant, in the nature of damages, was for in-
jury to saws, done in sawing the cargo, on account of a large number
of iron raiting dogs found broken off in the logs which were claimed to

X3
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have been maliciously brokén by theé master of the schooner. The
only, evidence ‘touching this charge of $500, farther than that the
broken dogs were found, and the saws damaged; is the statement of
Harry A. Otis, who states that he was on board the schooner'when she
reported for cargo; that he remained on board “about a week or five
days;”:and “the captain broke most of the dogs getting the logs aboard,
or. ratherwhen he had them aboard.” The testimony of the master and
the log:book show that the first raft did not come off until after the vessel
had been waiting nine days; thus contradicting the testimony that any logs
came on board while he was there. Unquestionably the dogs were found
in the logs when they came to be sawed, but how they came to remain
there is hot shown, whether from some former rafting,—as it appears
that these were: refuse logs, and had been lying waiting a market for sev-
eral years,—or whether they were broken necessarily, accidentally, or
carelessly, or in some other manner. Neither the mastér nor crew had
anything to do with putting the dogs into the logs, and we do not think
the evidence is:sufficient to find that the niaster of theschooner willfully,
or even negligently, so broke them off as to do the damage charged.

..As to'the amount of freight due under the charter party, its terms
upon whieh freight must be determined are:

“The party of the second part is to pay to said party of the first part or
agent, sfter true and faithful delivery of tHe cargo, for the use of said vessel
during the voyage aforesaid, at the rite of six dollars and twenty-five cents,
American currency, per ton of forty cubic feet, actual contents delivered.
In case of a shortage, she receives on all short of 400 tons, down to 850 tons,
three and twelve and a half hundredths dollars, (Ameucan,) and for all less
bban 850, fons full rates.” ,

- The term “shortage,” used in charter party, may be used and is in-
tended to apply to either short loading or short delivery. In the latter
the ship pays a:stipulated sum for the amount of cargo received and not
delivered; in the former, where the charterer has stipulated for a full
cargo, and any agreement is made as to what a full cargo is, the charterer
_pays and the ship receives, as stipulated damages for noncompliance
with the terms of the charter party in not furnishing a full cargo, the
amount agreed-upon, stipulated for, or proven in evidence. The sen-
tences in this.charter’ party relating to the amount of freight must be
read together. The provision relating to shortage must be read in con-
nection with the preceding sentence, and so far modxfy it as it is applica-
ble.” It can only apply to shortage of loading or furnishing cargo as
the:schooner receives the stipulated sum; and the full cargo, as stipulated
for, is declared to be 400 tons. The charter party was practically for a
lamp sum up to freight for 400 tons, with additional if any more was
actually carried,:and, in the absence of fault of the owner, was not to be
less than $6.25 per ton for 350 tons, and $3.12% for 50 tons. We find
no défault or noncompliance with the terms of the charter by the master
of ‘the schooner; the agent of claimants; and the amount of freight, as
determined by that contract, $2,348.75, less the stevedores’ bill, of Tu-
pilco, must be. considered as due, and the judgment of the court below
must be affirmed, with costs.
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Tre HARBINGER.!

BrowN v. GiLL & Fismer, Limited.

(District Court, E. D. Pennsylvanta. May 10, 1892.)

1. CHARTER PARTY—CONSTRUCTION—" CONVENIENT SPEED.”

A charter party made November 5th with a ship at Charleston, S. C., actively
engaged in trading, by which she was required to proceed to Philadelphia with all
convenient speed, and to be in readiness for cargo after December 31st, with the
privilege to the shippers to cancel the charter if she “shall not be ready on or be-
fore the 31st of January” following, is complied with if the ship be in readiness by
January 31st, although she undertake another voyage, and puts in for ordinary re-
pairs in the interval.

2. SaME—~READINESS FOR CARGO—SUNDAY.

The tender of a' ship to a charterer on the Monday following the Sunday which
would be, by the terms of the charter party, the last day for such tender, is in time,
in the absence of some controlling custom of the port to the contrary.

8. CustoM oF PoRrT. '

There is no custom of the port of Philadelphia requiring that, where the last day

that a ship could be in readiness falls on Sunday, she should present herself on the
- previous Saturday.
4, SaME—EVIDENCE.

A custom is not shown to be established at the port, where the testimony of the
witnesses who aver that the custom exists is met by an almost equal number of
witgesses with equal facilities of knowing, who testify to never having heard of
such custom. .

In Admiralty. Libel by John L. Brown, owner of the steamship
Harbinger, against Gill & Fisher, limited, to recover for breach of *con-
tract of charter party. Decree for libelant.

Flanders & Pugh, for libelant.

Richard C. McMuririe, for respondents.

‘BurLER, District Judge. The respondents chartered the British steam-
ship Harbinger on November 5, 1891, to carry a cargo of grain from
Philadelphia to Cork, for orders, at the rate of four shillings and nine
pence a quarter. The charter contains the provisions usual in such
instruments. Fifteen lay days are allowed for loading,—not to com-
mence running before the 1st of January, 1892. It is stipulated that
the ship shall proceed “with all convenient speed to Philadelphia,”
and load; and that if she “shall not be ready to load on or before
the 31st” of that month the charterers may refuse her, She was
at Charleston when chartered, and on the 23d of November, after
loading a cargo of cotton, started for Bremerhaven, where she arrived
about the 17th of December. Seven days thereafter, having discharged
the cotton, she went to the river Tyne, England, for repairs, (required
by usual wear,) reaching there in two days, and remaining ten or
twelve, until the work was done. She then started for Philadelphia,
getting here on the 31st of January, which was Sunday. She found
the customhouse closed, and was unable to secure the usual certificates
of readiness for cargo, on that day; but she nevertheless tendered her-

1Reported by Mark Wilks Collet, Esq., of the Philadelphiﬁ bar.



