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for the proposition that complainant’s performance is a dramatic com-
position, within the meaning of the copyright act. It is essential to
such a composition that it should tell some story. The plot may be
simple. It may be but the narrative or representation of a single trans-
action; but it must repeat or mimic some action, speech, emotion, pas-
sion, or character, real or imaginary. And when it does, it is the ideas
thus expressed which become subject of copyright. An examination
of the desecription of complainant’s dance, as filed for copyright, shows
that the end sought for and accomplished was solely the devising of a
series of graceful movements, combined with an attractive arrangement
of drapery, lights, and shadows, telling no story, portraying no charac-
ter, depicting no emotion. The merely mechanical movements by which
effects are produced on the stage are not subjects of copyright where
they convey no ideas whose arrangement makes up a dramatic compo-
‘gition. Surely, those described and practiced here convey, and were
devised to convey, to the spectator, no other idea than that a comely
woman is illustrating the poetry of motion in a singularly graceful fash-
jon. Such an idea may be pleasing, but it can hardly be called dra-
matie., Motion for preliminary injunction denied.

AMERICAN Sorip LeEataEr Burron Co. v. EMpire State Nair Co.

{Circuit Court, S. D, New York. April 22, 1892,)

PROCESS PATENT—BILL FOR INFRINGEMENT—DEMURRER.
A bill which sets forth a patent for & “process” of making furniture nails, and
then ‘allegés that defendant, “in infringement of the aforesaid letters patent,” did
wrongfully “make, use, and vend to others to be used, furniture nails embracing
the improvement set forth and claimed ” in said patent, is demurrable for want of
a sufficient allegation of infringement of the process.

In Equity. Suit for infringement of letters patent No. 270,239, issued
January 9, 1883, to J. Wilson McCrillis, for an “improvement in the
process of manufacturing furniture nails and analogous articles.” Heard
on demarrer to the bill. Demurrer sustained.

The bill, after alleging the issuance of the patent, averred “that de-
fendant, well knowing the premises and the rights” secured to your
orator as aforesaid, but contriving to injure your orator, and to deprive
it of the benefits and advantages which might and otherwise would ac-
crue from said inventions, * * * did, * * * in violation of
its rights, and in infringement of the aforesaid letters patent No. 270,-
239, unlawfully and wrongfully, and in defiance of the rights of your
orator, make, use, and vend to others to be used, furniture nails em-
bracing * * * the improvement set forth and claimed in the afore-
said letters patent No. 270,239.” The bill prays that the defendant
may be compelled to account for and pay to your orator the income
thus unlawfully derived from the violation of the rights of your orator,
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ag ahove:pe-well ag the damages therefor, and be restrained from: any
further viplation of said rights “Your, orator prays that your hogors
may. granti the writ of injunction rest'auung the defendant * * *
from; pary, aonstructlon, sale, or use in any manner.of; * * * farni-
ture nails, . * ¥ . * in violation of the rights of your. orator, as afore-
said, *, * *_ and also.that; your -honors - * * * .may assess, in
a,ddltlon to the; gaing and profit,  *. * * ‘the damages your orator
has sustained. by reason. of said mfrmgement » The bill contains a
prayer for all other relief . that it may. be rlghteous, in the prermses, to
administer. . ..., 1
- Witter & K@nypn, (Alan D Kenycm,, of counsel ) in support of the de-

IBW'X‘GI’& S
The patent is. for a process of manufactumng furmture nails. Nowhere is.
leged in the bill that the defendant uyes or has: used this process. The
bg giz}] ly alleges that defendant has made, used, and §0ld certain furniture
he ‘patent bemg for a process, and not for a prodlict, the use or sale”
of tﬁé ‘product {furniture nails) is, ot ‘course, not an infringement. Me'rmll
vi'Yeohians,'94 U, 8. 568-574; Ditmar v: Rix, 1 Fed, Rup. 842..

- Nonis! Lthe makiligof furniture nails, even of exactly the same kind-as that
made by the patented process; unless;all the steps of the process are used.
Hammerschlag v. Qarrett, 10 Fed. Rep. 479; Dittmar v. Rw, 1 Fed. Rep.
342; Fermentation Co. v. Maus, 20 Fed. Rep 725

Rowland Coz, opposed.

A general charge of infringement is sufficient. MeCoy v. Nelson, 121 U.
8. 446, 7 Syp. Ct, Lep, 1000; American Bell Tel. Co, v. Southern Tel. Co.,
34'Ted. Rep. '804." In the latter cae, there was a general churge of in-
fringement of a patent “covering both a process and an apparatus.” The
court uverrnled the demutrer, citing Humerous eases, (whicl' see,) including
MecCoy v. Nelson, supra. In Haven v. Brown, 6 Fish. Pat, Cas. 414, Mr. Jus-
tico SWAYNE states the rule as’ follgws:" “‘The bill mérely declares” * =%
;bgt the patént is for.an improvement in bedstead fastenings, and in the
same geueml terms it alleges infringement.” He then proceeds to say that
*upon the general principles of equity pleadmg the bill would be bad;” but
he overruled the demurrer, addirg:" “'The form of the bill in the present case
rests upon a foundution toodeepto be disturbed. We theretorefeel bound to
ﬁomtt«hat ‘the demurrer mss, on authorily ‘though not on principle, be over-
raleds? 'dn:numerous’ other cases the same ductune is referred to as one
that.¢hnnot be disturbed.! 3 Rob. Pty p.-430.

If there were here any doqbt, it would, be gured by the profert‘. of the patent
plus ghe @liegation, that it has been inmnged. . .

W LLACE, Cn'cult Judge. The demurrer 1s sustamed because the
bll,; oes not. contam any sufﬁment averment of mfrmgement by the. de-
fendant of the. process’ of complamants patent Blll may be amended
upon payment of (;osts¢ s .



STEAM GAUGE & mmnn 0. v. WILLIAMS. 931
"i?’-‘f‘w’ " ’ ( ' . . R ;
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(ctrcuu coun of Appedls, bewnd c'muu. July 2, 1392)
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l Pu'nm Yor INVENﬂom-—Lmr-rnxow or CLAIM—PRIOB AM—-Hmnmem's.
Claim 1 of letters patent No. 262,169, issued August 1, 1852, to Edward Wilhelm,
= .- for an improved locomotive headh bt, covers “a reflector prowdeo with an open-
ing behind the burner, whereby hghﬂ is emitted backwardly into the headlight
case ‘for illuminating signal plates.or lenses applied to sald. case, substantially as
described.” Held that, in view of . the pre-existing headlights, the claim must be
limited to a reflector havmg an’ openihg near its a.pex separate trom the burner
hole or chimney hole of those deviaem S

8. BAME—INFRINGEMENT.
- Claim 2, which covers a combination of “a reﬁector constructed with an opening
behind the burner, and an auxiliary reflector, whereby thelight emitted backwardly
[ through such opéning. is directed towards the signal plates or lenses, ” must be
. lumt.ed to a combination of the reflector of the flrst claim, with its improved open-
and an auxiliary reflector, and is not infringed by a reﬂector mt,h any openiné
%nind the burner and an a.uxihary reflector. = 42 Fed. Rep ‘843, afil

Appeal from the Clrcult Court of the Umted Sta»tes for the Northem
District of New York. -

In Equity. Bill by the Steam Gauge & Lantem Company against
Irvin A. Williams for infringement of patent. Decree diswissing the
bill. -Complainant appeals. Affirmed.

Albert H,. Walker, for complainant.

Edmund Wetmore, for defendant. : x

Before LACOMBE and SHIPMAN, Circuit Judges.

SHIPMAN, Clrcuat Judge.. This is an appeal from the decree of the
circuit court for the northern district of New. York, which dismissed the
complainant’s bill in equity, founded upon the alleged infringement of
letters patent No. 262,169, dated August 1, 1882, to Edward Wilhelm,
for an improved locomotive headlight. The invention related to “an
improvement in that class of headlights which -are provided with signal
plates or lenses in the gides of the headlight case,” and its object was to
illominate such plates, so that the. letters thereon .could be easily ob-
served at night. The patentee says in his specification that these plates
had been illuminated in various ways, “either by direct light thrown
upon the signal plates throigh openings in the reflector on both sides
of the lamp, or by the light which is emitted throigh the chimney open-
ing of the reflector, and which diffuses itself in the upper portion of the
headlight case, and also :by light reflected backwardly fromthe front
end of the headlight case.” He further says that his invention consisted
“in constructing the reflector with an opening at or near its apex be-
hind the lamp, whereby light ig emitted backwardly into the headlight
case, where it diffuses itself, and may be utilized for illuminating the
gignal plates or lenses applied to the headlight case; also in providing
such case and reflector with an auxiliary reflector, which deflects the
light emitted backwardly through the openings in the main reflector,
and directs such light upon the signals which are desired to be illumi-
nated,” The two claims of the patent are as follows:



