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Wete prima facie and. apparently ivalid; 'and they seem to- me to come
precisely’ within the:letter, the spirit, and the mtent of the act. 'l‘ho
mouon should therefore be: demedw gkt
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FULLER v. Bmms s

(C'trcu,tt Com-t, S D. New York. Jnno 1s 1892.)
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Commm-—"Dmuuxc COMPOSI'HON”—STAGE Dmon
A stage dance jllustrating the .poetry of motion by.a series of graceful move-
ments, ‘coiibined with dn atiractive arriigément of drapery, lights, and shadows,
but. telling: no story. portmyinz no character, and depicting no.emotion, is not a
dra;nauc composition, within the meaning of the copyright aot.

Iq Eqmty. “Bill by Mane Loulse Fuller against Minnie Renwood
Bemls for infringgment of copynght On motion for prelimipary in-
Junctmn. Denied.

The subject of the copyright was a stage dance, whlch is described in
the followmg copynghted composition:

“THE Smnrnnrmn DANCE, By MARIE Lovise FULLER.
“Tableau I.

“Stage dark Musie.: Valse. Dancer enters in the dark, unseen, and
standa-at back of stage, up center. Lights thrown suddenly from right and
left corner, tirst entrances, on dancer.center. . Picture: Dress held high above
head from the. back and front. After the picture the dance begins, dancer
stilj hulding dress high' dbove the head. The dancer, with slow, sliding,
valse step, moves down towars right corper, the two’' lights following like a
med#ilion; then, with a backwird movesent to time of music, and several
turns; reaches center again, Then the same down to left corner and back.
Then with a round movement from one side to the other, she dances down
center, 10 foutlights, followed by several whirls or turns which bring dancer
back to center. (All this time the dress is held up above the head behind as
in the picture in the beginning.) She makes two turns, dropping dress,
which the'two whirls or turns bring into place. She takes dress up at each
side, tarns hody from side to side, swinging dress from one side low in front
to high at'back, forming & half umbrella shape over the head, first with. one
side of dress and then the other. (This movement can be termed the ‘Um-
brella Movement,’ and presents a beautiful stage effect.). The dancer stands
at center, catches up dress at each side towards the, bottom, holds it high at
each side, and moves hdnds from right to left, imitatihg a spiral shape, danc-
ing towards footlights."' When reaching foothghts, changes straight move-
ment ol 'srng, and, keeping same motion; gives a rotinding, swerving move-
ment that:.causes dress todssume the shape of a large flower; the petals being
the dress in. motion. - ‘Then several quick turns up towards back, (dress up
on each. side,) quick run down stage to, Lhe center, and followed by several
more whlrls, and, memg the skirt over both arms, drops on one knee, hold-
ing dress up behind head to form’ background.. (This picture is a very grace-
ful climax and finish to the first tabléau of the dance.) Picture, - Lights off.
Darkness. Lights up, and dancer gone. '

“(Finale of first tablean.): P
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w7 .. %“Tableaw IT. o

“Sta dark.: Musle. Valse. . Light:thrown same as in first tableau, on
dancer Center of stage, up at back. Dancer picks up dress at each side,
whirls it over each arm frontwise until it is held plain across the front, and
feet are clearly seen, then & dancing step follows, after which the skirt is un-
wound, and, lifting it up to back and down, the dancer advances towards
ioot.hghts, lifting the dress up and down sidewise to represent the opening
and eloding'of a'huge flower. After redching center down at footlights, she
tuins’ back to andience, and the ‘lights change to another color. Then by
turning from right to left, and stooping with each turn, and manipulating
‘8kirt from ‘Yeft to right and right to left, she forms a huge lily, turning the
body half’ around- at each step; and same tiie daneing up to center at back,
she turns, faces audience, and lifting dress high from left to right and back
with an upward movement, and bending body with each half turn, forms a
‘rose as falling to pleces ‘dancing down center to footliglits, returnlng to back
of ‘stage afterwards with sevéral turns, then stands center, still for'a moment,
holding dress high at'each side, thén for an inward and outward movement
in front the dress forms waves or breakers like one sees in the surf at the
seashore. Dancer does this while dan¢ing towards froni, then qpickens and
broadens’ the motionwhile dancing backwards to center, then # quick .run
down stage'and back, picking up dress in front and holding it up, bends back
to audience so that face can be clearly seen, holding dress up as background.
(This whole tableau presents a dazzling and bewildering fanciful pleture.)
Pictare. nghts off, Lights up, and dancer gone,

“(Pinale of second tableau.)

“Tableau ITI.

“Stage dark,  Music. Light thrown on a8 in second movement. Dancer
seen at center. Dress held up at each side. Picture for a moment. Lights
off. Light on at back from upper right and left corners, making a stream of
light across stage at back. . Dancer stands directly in front of light, throws
dress over arms, holdlng them high, showing figure as in a spider’s web.
“This may be ¢alled the “Spider’ or 'Trdnsparent’ movement or dance. Dance
to right and back to left, then to center in front of light, hoiding dress in
same puslf,xon. Then stepping back, she dances in the stream of light, ma-
nipulating dress, bending low to right and left, making two turns when the
back light is taken off and the front light thrown on.. Dancer lifts dress
hlgh at each side, and makes detour.of entire stage, imitating a huge butter-
Ay, “After this movement, which is finished up center at back, dancer turns
\back to audxence. and bends back, looking at audience, then up again, turn-
ing, throws dress high up in front, formnng circles running up and down in
front, hxdmg thie dancer, then dancing from left to right and right to left,
down front, waving dress to and fro, following with several turns, sinks on
stage; the diess falling over and coinpletely hiding the dancer. Pictuie of
F,dress dander apparenl‘.ly goue, dls&ppec\red Lights off. 'Gus on. Dancer

one. ‘

~“(Finish.)” ,

After settnig out'the proceedmgs by whlch the copynght was obtamed
the bill. proceedS' .

“ And your orator shows that, in and by the aforesaid proceedings, she in-
tended to obtain, hold, and possess, and now holds and possesses by virtue
thereof, not only the sole and exclusive right and liberty to print and publish
such dramatic composition, but also thé solé and exclusive right to act, per-
form, and represent the said dramatic composition, and cause it to be acted,
‘performed, dnd Teprésented, on ahy stage or public place. durmg the whole
period:for which the said copyright was obidined.” .



928 FEDERAL 'REPORTER, vol, 50,

The bill then states that the said dramatic composition was performed
by the'otdtorat Madison Square Theater, New York, ’ﬁlth great’ suceess,
and peéuniary proﬁt to her. " It is then Turther aVerred

“ Thqb the canse of such success, fame, and profit was, the originality and
extraordmarlly novel nature of the incidents, scenés, 4nd tableaus of said
composiﬁion, which consists of a series of fantastic, graceful, unique, harmo-
.nious,’ and highly pleasing dances. each of which portrays or represents dif-
ferent, characters, and all, of which appeal to the sense of the beautiful and
the aasthetlc emotions. And your orator shows that this composition was en-
tirely ‘novel and unlike any dramatic incident, scene, or tablean known to
bave been theretofore represented on any stage, or invented by any author,
before 3 your orator invented and composed the same in her said composition,
and ploduced and represented the same, as aforesaid, ,And the said compo-
sition, was, as soon as prodiuced and represented by your orator, and ever since
has, been and is now, rega.rded, whenever it has been witnessed, to be one of
the most ‘novel, attractive, and graceful 'and unique and beautiful incidents
and productlons ever represgnted on the public stage; that the playing of the
said composition: caused the same to become famous in all parts of the United
States; and that said composition was repeatedly produced and represented,
by and for the advantage of your orator, in many clties of the United States,
and everywhere to the great profit and credit of your orator.”

The infringement complained of is the production by defenda‘nt of
this “dramatic composition” upon the public stage, with merely color-
able alterations.

Tsage N. Fulk, for complainant.

« COmp]amant’s creation i§ a “dramatic compositloh.” within the meaning
of Rev, St. § 4952, A drama is generally regarded as being a composmon
in which the action is not narrated or deseribed, but represented. Drone,
Copyr. 587; Wand. Theatres, 431. A pantomime i3 a “dramatic piece,”
within the meaning of 8 & 4 Wm. IV. c. 15. Lee v. 8impson, 8 C. B. 871,
881. See, also, Russell v. 8mith, 12 Q. B. 235, 236, *“A. composition, in
the senise in Which that wofd is used in the act of 1856, is a written or llterary
‘work invented and set in order. A dramatic composition is such a work in
which the narrative'is not related, but is represented by dialogue and action.
* x o A pantomlme is'a species of theatrical entertainment in which the
whole action is represented’ by gesticulation, without the use of words. A
written work, consisting wholly of directions 86t in° o;der for conveying the
ideasof the author on a stage or public _blace, by means of characters who
‘represent the'narrative wholly by action, is as much a dramatic composition,
‘designed or suited for public representation, as if language or dialogue were
used in it to convey some of the ideas. * * % Movement, gesture, and
facial expression. which address the eye only, are as much a part of the dra-
matic comiposition as is the spoken language, which addresses the éar only;
and that part of the written composition which gives direction for the move-
ment and gestule is as much a part of the composition, and protected by the
copynght, as is the language prescribed, uttered by the ‘characters. And
this is entirely irrespective of the set of the slage, or of the machinery or
mechanical appliances, or of what is called, in the language of the stage,
;cenery, .or the work of t.he scene painter.” Daly v. Palmer, 6 Blatchf. 264,

68 o

* Alexander & Green, for defendant T

, LACOMBE, Circuit Judge. Whatever may be the language of the
opinion in Daly v. Palmer, 6 Blatchf. 264, the decision is not authority
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for the proposition that complainant’s performance is a dramatic com-
position, within the meaning of the copyright act. It is essential to
such a composition that it should tell some story. The plot may be
simple. It may be but the narrative or representation of a single trans-
action; but it must repeat or mimic some action, speech, emotion, pas-
sion, or character, real or imaginary. And when it does, it is the ideas
thus expressed which become subject of copyright. An examination
of the desecription of complainant’s dance, as filed for copyright, shows
that the end sought for and accomplished was solely the devising of a
series of graceful movements, combined with an attractive arrangement
of drapery, lights, and shadows, telling no story, portraying no charac-
ter, depicting no emotion. The merely mechanical movements by which
effects are produced on the stage are not subjects of copyright where
they convey no ideas whose arrangement makes up a dramatic compo-
‘gition. Surely, those described and practiced here convey, and were
devised to convey, to the spectator, no other idea than that a comely
woman is illustrating the poetry of motion in a singularly graceful fash-
jon. Such an idea may be pleasing, but it can hardly be called dra-
matie., Motion for preliminary injunction denied.

AMERICAN Sorip LeEataEr Burron Co. v. EMpire State Nair Co.

{Circuit Court, S. D, New York. April 22, 1892,)

PROCESS PATENT—BILL FOR INFRINGEMENT—DEMURRER.
A bill which sets forth a patent for & “process” of making furniture nails, and
then ‘allegés that defendant, “in infringement of the aforesaid letters patent,” did
wrongfully “make, use, and vend to others to be used, furniture nails embracing
the improvement set forth and claimed ” in said patent, is demurrable for want of
a sufficient allegation of infringement of the process.

In Equity. Suit for infringement of letters patent No. 270,239, issued
January 9, 1883, to J. Wilson McCrillis, for an “improvement in the
process of manufacturing furniture nails and analogous articles.” Heard
on demarrer to the bill. Demurrer sustained.

The bill, after alleging the issuance of the patent, averred “that de-
fendant, well knowing the premises and the rights” secured to your
orator as aforesaid, but contriving to injure your orator, and to deprive
it of the benefits and advantages which might and otherwise would ac-
crue from said inventions, * * * did, * * * in violation of
its rights, and in infringement of the aforesaid letters patent No. 270,-
239, unlawfully and wrongfully, and in defiance of the rights of your
orator, make, use, and vend to others to be used, furniture nails em-
bracing * * * the improvement set forth and claimed in the afore-
said letters patent No. 270,239.” The bill prays that the defendant
may be compelled to account for and pay to your orator the income
thus unlawfully derived from the violation of the rights of your orator,

v.50F.n0.11—59



