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" PorTER v. BEAL ¢t al.
(Otrouit Court of Appeals, First Circuit. June 11, 1803.)
e 5 No. 20, ' o

L Armlx.mjt ORDPERS—FINALITY OF DRORBE—HOW DETERMINED.

The question whether a decree is final and appealable is not determined by the
name which the court below gives it, but is.to be decided by the appellate court
on a consideration of the essence of what is done by the decree.

8. APPEAL—REVIEW--MODIFICATION OF JUDGMENT—CIRODIT COURT OF APPEALS.

" 'Onappeal from a final decree the circuit court of apseals‘ has authority to go be-
yond a mere reversal, and euter such a decree as should have been rendered by the
court below on the whole case, as shown by the record; and it is its duty to review

. wall'interloentory groceedings. of every character, to which seasonable objection
. has been made. and insisted upon. , ‘
8. AFPEALABLE ORDER—INSPECTION OF PRIVATE PAPERS—FINAL DISPOSITION.

» A hational bank president, against whom an indictment was pending for violat-

. ing the banking laws, b;‘ougfxtg a bill against the receiver of the bank to obtain pos-

.. session of a trunk alleged to contain private J)apers. To this proceeding the United

‘Btates district attorney was made a rgarty efendant on his own petition, for the
. purpose of claiming the papers, in order that they might be laid before the grand
jury.” After hearing, a decree was made appointing a special master to make a
‘private examination of the trunk, with directions to turn over to the complainant
any papers belonging to him, and to the receiver such papers as belonged to the
bank, and were not material to the prosecution against the president, and to reserve
for further consideration such as concerned bank transactions, and were material
to the prosecution.. Held that, in so far as the decree directed papers to be turned
over to the president and the receiver, it was final and appealable, since such pa~
. ~pers might thus pass entirely beyond control of the other party claiming them.
4, EQUITY—PARTIES—PRODUCTION OF PAPERS.
- It was improper to make the district attorney a party defendant for the purpose
" of procuring the papers to be laid before the grand jury. The proper course was
.. for him t0 obtain a subpcena duces tecum from the court in which the investiga-
.tion wag pending, and then to make summary application to the court which had
impoutided the papers. - ) v
8, CoNsTITUTIONAL LAW—UNREASONABLE SEARCH—INSPECTION OF PRIVATE PAPERS.
-Under the circumstances; the order made by the court for an examination of the
papers by a special master was in violation of the fundamental and constitutional
rights.of the litigants as to the method of trial. i
6, SAME—METHOD OF EXAMINATION. o :
It appearing that before the bill was brought, the trunk had been opened by con-
sent of the president of the bank and the receiver, and certain papers taken out
in the presence of third persons, one of whom thereby obtained some knowledge
of its contents, it was in the gower of the court to ascertain by private examination
the nature of the evidence thus to be had, and, 1f it proved prima facie admissi-
.-+~ ble, to-allow public testimony thereof to be given. :

Appeal from the Circuit Court of the United States for the District of
Massachhsefts. Reversed. o

In Equity. Bill by Asa P. Potter, president of the Maverick Na-
tional Bank of Boston, against Thomas P. Beal, receiver thereof, Com-
plainant alleges, in substance, that he deposited in the vaults of the
bank certain personal and private papers, books, and documents, which
were never the property of the bank, and that some of the papers were
then in a trunk, to which he held the key; that the trunk was in the
vault when the bank was closed by order of the comptroller, and that
the receiver has since held it, and refused to pass it to the plaintiff; that
the papers are personal in their nature, and necessary to a settlement of
hie private affairs; that he is charged with violations of the law, and
that the government attorney is about to issue a summons calling the re-
ceiver before the grand jury with the papers in question: that he is
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without adequate remedy at law, and therefore seeks the interposition
of equily. - The relief sought is (1) an order that the books, papers,
and other documents be delivered to plaintiff; (2) that defendant Beal
be enjoined from using the same before the grand jury; and (3) such
other relief as may be just.

At a preliminary hearing Frank D. Allen, the United States district
attorney, appeared on behalf of the government. At this hearing, which
was merely on the evidence contained in the sworn bill, the prayer for
a preliminary injunction was denied, and the receiver was directed to
lodge the trunk with the clerk of the court, who was ordered to keep
the same in its then condition until otherwise ordered. Afterwards the
digtrict attorney, on his own petition, and against plaintiff’s objection,
was made a.party defendant, and filed a motion that the trunk be
opened and delivered to the government and the grand jury, in order
that all material evidence therein contained might be used in the in-
vestigation. The receiver thereafter filed his answer, alleging that the
trunk came into his possession as a part of the assets of the bank; that
he is advised and believes that it is his duty to examine its contents,
and ascertain whether it contains property of the bank, or memoranda,
books, papers, or accounts concerning its affairs, Whereupon plaintiff
asked for a further hearing, that evidence might be introduced as to the
nature of his possession. This hearing was had February 23, 1892,
and plaintiff called one Work, a cashier, whose evidence tended to show
that the trunk was kept in the bank, and not elsewhere, as the private
trunk of Mr. Potter, but the witness had no knowledge of its contents;
that Mr. Potter and one Kellogg, the clerk of the bank, and a secrelary
to Mt. Potter, and no other persons, had access to the trunk. Neither
Mr. Potter nor Kellogg was called as a witness. It appeared also that
the trunk, while in possession of the receiver, was opened several times
by agreement, and there were taken out certain insurance policies on
Mr. Potter’s house, as well ag certain deeds of Florida lands which one
Hanson held in trust as security to certain notes held by the bank.
At these times Mr. Edward W. Hutchins, counsel for the receiver, was
present. He was called as witness by plaintiff, and on cross-examina-
tion stated that he then saw into the trunk, and obtained some knowl-
edge of its contents. He was then asked to state what were some of its
contents, but the question was objected to and ruled out, and he was
allowed to make no statement of its contents, though he testified that
on those occasions he, as well as the receiver, took part in the examina-
tion of the trunk without any objection, so far as he knew.  After the
conclusion of this hearing, on February 25, 1892, the court delivered
an opinion, which is reported in 49 Fed. Rep. 793, and made the fol-
lowing order:

“ 'With a.view of ascertaining the rights of the parties to this bill in a man-
ner not unreasonable and nof in conflict with the provisions of the constitu-
tion, it is ordered that Hon. John Lowell, of Boston, be, and he hereby is,
appointed master to examine the contents of the trunk referred to in said
bill. That Mr. Howe, of counsel, pass the key to the clerk of this court,
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and that the clerk open-the trunk in the .presence of the master and no other
person; and that, after examination by the master; in the presence of no one,
such papers, documents, and other things, if any, ag are the property of the
Maverick Bank, and are not material to the igsue suggested in the motion of
thé ‘district attornay in this matter, afler being first shown to the plaintiff,
be delivered to the defendant Beal by the clerk.  Second. That such, if any,
B8 are-private, and are not'the property of the Maverick.Bank, together with
such as do; relate to Maverick Bank transactions, and are necessary and ma-
terial to be introduced by Mr, Potter in his own behalf, be forthwith delivered
to hia’counsel, Mr. Howe. Third. That such, if any, not included in the
claures above, as relate to Maverick Bank transactions, and in the judgment
of ‘thé master are or may be material to the issue suggested in said motion of
‘the district attorney and the proper presentment of the government’s case,
be sealed; returned to the trunk 'and the safe custody of ‘the clerk, and that
the clerk relock the trunk in the presence of the master, return the key to
Mr. Howe, and hold the trunk and such contents until furtherdirected. That
the master, without further characterization, report whether or.not he finds
papersand documents within the classes named, and what disposition hus been
mide thereof. The examination contemplated by this order is to be consid-
ered as part of the preliminary hearing, or, in other words, in aid thereof,
-and is designed to enable the parties to lay evidence before the court in a pri-
vate and reasonable manner, the nature of the case being such that it would
be unreasonable to ask or permit it to be done in a public manner. Upon re-
port, the parties will be further heard as to the proper use and disposition of
s'uéh',( if any, papers and other things as are material to the government’s
case. The examination herein provided for s to be private, and no publicity
whatever is to be given to it except such as is conveyed through the report of
the master, of the character indicated. :Before the examination contemplated
by this order, the parties: and their counsel may, in the presence of each
other, or.separately, if they so agree, make such explanation to the master
as they desire as to the character of the papers, and until such examination
and report, or until the foregoing order is vacated or modified, all parties are
strictly ?'njolned from interfering in any way with the ‘trunk or its
¢ontents,” ' ‘ '

" From this order, plaintiff took the.present appeal.
- Henry D, Hyde, M. F. Dickinson, Jr., and Elmer P. Howe, for appel-
lant. . .
Edward W. Hulchins, Henry Wheeler, and Frank D. Allen, for defend-
ant Beal. . »
Frank D. Allen, U. 8. Atty., pro se.
Before CoLt and PurNax, Circuit Judges, and Nrrson, District Judge.

Purnam, Circuit Judge. The order of the circuit court provides that,
without proof, and without hearing the parties, except the explanation
authorized by it, the master shall make a secret, private examination of
the contents of the trunk in question in this case; not for iniorming the
court or counsel, but for distribution. He is directed to divide the con-
tents into three parts, delivering one to complainant, one to the original
defendant, Beal, and returning the third into court for the purpose of
further consideration. , This so clearly violates the constitutional and
fundamental rights of litigants as ‘to the method of trial, that it is to
be presumed the learned judge who entered the order had reason to
understand it would be accepted by all interested as a matter of con-
venience; though to provide for all contingencies, he, both in lus opin-



