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tion asked for. The petition for a temporary injunction is disallowed,
without prejudice to a renewal of it under a new state of facts, and the
restraining order is dissolved.

BOUND v. SOUTH CAROLINA Ry. Co. et al.

(Circuit Court, D. South Carolina. June 9, 1892.)

DUTIES OF TRusTEES-GOOD FAITH-RAILROAD MORTGAGE.
Where the trustees in a railroad mortgage are empowered, under certain cir-

cumstances, to declare all the bonds secured thereby to be past due, they are bound
to exercise this power with the utmost good faith, and only when approved by
their honest, disinterested judgment, as the best thing for the interest of the bond-
holders.

2•. RAILROAD
Where most of the lien holders of a railroad are urging a sale, and it appears

that, in spite of the exercise of ability and great economy by a receiver during the
past three years, no interest has been paid on any of the securities for a year. the
property will be ordered sold, although the sale is opposed by one class of bond·
holders.

In Equity. Bill by Frederick W. Bound against the South Carolina
Railway Company and others for the foreclosure of the second Dlottgage
thereon. Decree of sale.
For former decisions rendered in the course of this litigation, see 43

Fed. Rep. 404, 46 Fed. Rep. 315,47 Fed. Rep. 30, and 50 Fed. Rep.
312.
Mitchell & Smith, for complainant.
Wheeler H. Peckham, Louis C. Ledyard, E. Ellory Anderson, I. W. Dilr

loway, Smythe & Leo, S. LYrd, T. W. Bacon, and Asher D. Cohen, for de-
fendants.

SIMONTON, District Judge. This bill is filed in behalf of second mort-
gage bondholders of the South Carolina Railway Company, praying fore-
dosure of that mortgage. The railroad property of the defendant was
purchased at a sale ordered in this court, foreclosing a mortgage of the
South Cai'oliua Railroad Company. This property is now covered by
several liens. The first is the lien of certain bonds of the Louisville,
Cincinnati & Charleston Railroad Company, (afterwards called the"South
Carolina Railroad Company,") created by statute. This lien is now rep-
resented by the claim of Henry Thomas Coghlan, which has been re-
duced to a decree, and at present, with interest, is about $67,000. The
next in rank is the lien ofa mortgage of the South Carolina Railroad
Company to Walker and others, trustees. Of the bonds secured by this
lien there are outstanding, past due, $253,825.31. Next comes the lien
of the first mortgage of the South Carolina Railway Com-
pany securing bonds of the par value of $5,000,000. The interest on
aU the bonds secured by these liens has been paid, except for the past
year. The next.lien is that of the second mortgage bonds of.the South



O'arolina Railway Company, to which'class complainaat belongs. Then
eotneincome bonds.: and the stock. No interest ,has been paid on the
second mortgage bonds or the income bonds since July, 1888. The bill
made the railway company, the trustees of the Walker mortgage, the
trustees of the first consolidated mortgage, Barnes & Sloan, the trustees
of the second mortgage, and the trustees of the income bonds, and also
Heury Thomas Coghlan, defendants. Cruss bills have been filed by
BarnE's & Sloau, trustees, by Walker et al., trustees, and by
Certain holders of first consolidated mortgage bonds, Smith and others,
upon petition showing reason therefor, were permitted to come in' and
appear in behalf of themselves and certain other bondholders of the same

like themselves, Rnd they also have filed a cross
bill. . Barnes & Sloan, trustees of the first consolidated mortgage, after

the bill cause, ,and before answering, exercised
the power given them in their mortgage, and declared all the consoli-
dated .orst mortgage bo.ndspast due. They then filed their cross bill,
prayitigloreclosure of their mortgage. The cross bill of Smith and oth-
ers,bQndholllers, under this mortWlge, the position of these
trustees, aver that the act declarinK the bonds past due was ill advised,
in fllct an improper exercise of the power uncalled for, operative only of
injury to the ceatwi q'/tetruat, and void. They pray that the
be not foreclosed. The cross bill· of Walker and others, trustees, prays
the loreclosure of their mortgage. Coghlan asks that a sale be had of
all the mortgaged property to realize his debt. The income bondhold-

and the company concur in the, prayer that the property be sold.
At the hearing the first question discussed was that between the trus-

tees of the first consolidated mortgage and the bondholders, their cestuis
que trti.8terit, who arraill:nand their action in declaring the
bonds vastdue,and seeking a for4ilclosure of the This ques-
tion was argued at length, and with great ability. There can be no
doubt that, however large the discretion or trustees may be in the exer-
cise and, execution of their trusts, the court nevet loses its power to re-
view the use otthis discretion, and, if need be, to correct any in
its, exercise. PeI'ry, Trusts, § 511, and cases quoted. Compare Mi-'
chourl v. Girod, 4 How. 554; Wormley v. Wormley, 8 Wheat. 441; Oliver
v. Piaatt, 3 How. 400; Markey v. Langley, 92 U. S. 142; Pray v. Belt, 1
Pet. 670. A trustee, in dealing with his cestu,i que trust, or in the man-
agement of the trullt estate. must always show uberrima filles. He must
never lose sight of the fact that he ill acting for another, who is the real
beneficiary; and no thought or hope or purpose of personal advantage
can have part in the motive for or in the result of his act. Perry,
Trusts, §427. If discretion be given to him by the instrument creat-
ing the trust, «this discretion maybe likened to that of judges. It is
not arbitl·arydiscretion.lt does not include the unrestrained power to
do what the. trusteeplooses.. To extend it that far is to make it a means
of destroying the trust which it was intended to aid and maintain. The
trustee, instead of doing merely what in his present circumstances he
chooses to do in deference to his interests or inclinations, is to do that
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which his honest, disinterested judgmeJ;lt approves,' or ought to approve.
He must not act under the impulse oHraud, collusion, or self-interest!'
Freeman's Note to Read v. PaUersDn, 6 Amer. St. Rep. 885,14 Atl. Rep.
490. No actual fraud or collusion is charged. The objection to the ac-
tion upon the part of thetrustee8 is that it was dictated or controlled
by self.-interest. It is alleged that the trustee9 Barnes & Sloan used
their discretion in disregard of the interest of the holders of first consoli·
dated mortgage bonds, against their interest in fact, and in the interest
of jUl1iorsecurities, of which Sloan was a large holder, and for whom
Barnes was a trustee under the second mortgage, as ,well as a hokler of
bonde under this second mortgage. 'I'M inquiry is, were they biased
by their interest? Neither of them owned a first consolidated mortgage
bond, or any prior securities. Both of them were interested in junior
securities. Upon notification ofthis suit by Bound they declared aU of the
first consolidated mortgage bonds past due. As the necessary result of
this, the negotiability of the bonds and their value as an investment
were at once destroyed. If the failure to pay coupons had depressed
their market value, this action tended to depress them still more. In
fact it made it the chief interest of every holder of such bonds to press
foreclosure and sale of the railroad property, so as to realize their prin.
dpal as soon as practicable. Those whose necessities prevented the abil-
ity to await this result had no other alternative than to sell upou II. de-
pressed market. Nor was this action on the part of the trustees l:ll;sel1tial
to secure payment of the bonds in case of a sale of the road, or to com-
pel aealeof the road, and so foreclosing the first mortgage. One cou-
pon was past due. The aggregate was $150,000. This would have
sustained a cross bill for foreclosure of that mortgage. If such a bill
was sustained, and a decree of foreclosure prepared, then the bonds could
have been declared past due, or the court would have ordered the net
proceeds of sale applied to them. The effect of the declaration was to
make a foreclosure inevitable, and to prevent any examination or inves-
tigation into the causes of the apparent inBolvency of the company. This
insolvency may have been occasioned by bad and extravagant manage-
ment. The correction of this may have saved the credit and solvency
of the road. The action of the trustees shut out any practical result
from any investigation. The trustees acted 8tW motu, without consult-
ing' a single first mortgage bondholder. On the other hand, the decla-
ration was clearly to the interest of junior securities. It assisted materi-
ally the. scheme, of reorganization which had been suggested and was
languishing, whereby the first mortgage bondholders were required to
give up 1 per cent. of interest per annum,-take 5 per cent. instead of
6 per cent. bonds,-and thui> lighten the load of the.junior securities.
There must have been other advantages to these junior securities, for all
of them are here favoring this declaration. Yet Mr. Barnes, as trustee
for the second mortgage, when asked to pursue the same course and ex-
ercise the same power with regard to the second mortgage bonds, refused
to do so. It would thus appear that this act was without any advan-
tage to the first mOItgage,and may have been of advantage to the junior
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securities. It is difficult to escape the conclusion that the trustees, own·
ers, and guardians of junior securities,unconsciously it may be, were in-
fluenced by their own personal interest, and were blinded as to the in.
terest oftheir ceatui que trust.
In the view which we take of the case, the further discussion of this

question is unnecessary. The prayer of the cross bill of Walker et al.,
trustees, and that of Coghlan, are not resisted. They are entitled to
their money. As the railroad property is a unit, and is valuable for this
reason, it willnQt be advisable, were it possible, to sell a part of it to
satigt;y,these claims. It is to the interest ofall parties that if a sale be had
it must be of the whole. If the sale be postponed,such postponement
wouldoe in the interest of the holders of a part of the first consolidated
mortgage bonds, and against the wishes of the holders of all other secu·
rities' and of the railway company. The experience of the past three
years'shows the exercise of great economy and ability by the receiver
amlliis8ubordinates. With the exception of the current year, the busi.
ness has been excellent. Yet all the earnings have been needed for the
equipment Of the road, and for keeping it in proper order and repair.
The .surplus has, from time to time, been applied to the interest on the
oldeetsecurities and the past-due coupons of the first consolidated mort-
gage.. The interest on all these securities is in default one year. No in.
terest whatever has been paid upon the junior securities. It is true that
the money expended upon the road has made the whole property much
more valuable, and to tbisextent all the securities are benefited. But
primarily the senior enjoy the benefit of these expenditures.
And it would be inequitable to deprive the junior securities of any ad-
vantage which might be detiV'ed from an enhanced price at a sale, and
a recovery of a part at least of their principal. A postponement of the
sale, therefore, may do no good to any but a class of the secured credit-
ors, and Dlay be a great injury to every other class. Where there are
two 'classes ofcreditors before the court, one ofwhich is safe at all events,
and the safety of the other jsdoubtful, the latter class are entitled to the
consideration and care of the court. All parties in interest are before
us. A decree will be passed for the sale of all the property covered by
the several liens and mortgages ascertained and mentioned, in which
provision shall be made declaring all first consolidated mortgage bonds
entitled to payment as if past due, which decree shall provide for a suf-
ficient cash payment to meet the costs: and expenses of the case, and to
liqUidate the obligations of the receiver which have been entered into
with the sanction of the court.

BOND, Circuit Judge, concurs.
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L B.lILJCENT-DuTT TO R.pAm.
The rule of the civil law that a bailor for hire is bound to keep the tblng in repair
is not recognized by the common law, and, in the absence of express contract, the
question as to which party is bound to repair largely depends on custom and usage
and the character of the article.

L BAME...,..USE OJ' RAILWAY RoLLING STOOK-USAGB.
It is the usage in this country for all railroad companies receiving can froJD

other roads to make necessary repairs at their own expense, unless the car is· in-
spected and branded as defeotive when received; and in view thereof a comp",ny
which claims cars belonging to another road, and, pending a judicial determination
of the titlethereto1 Is by agreement permitted to retain and use them subject to a
rental in case the aec1sion is against it, cannot, after such decision, set oft agalnat
the rental any claim for the cost of repairs.

L l'LE.lDING-AMENDMENT.
In a controversy between two nilroad companies, their receiven and creditorll,

as to the rentals due for the use of certain rolling stock, defendant will not be per-
mitted, after the filing of the master's report, to amend Its answer 80 as to intel'-
pose a new setroft, when it appears that tlle same claim Is. tile subject of a crou.bill
pending In another court, where the matter can be adjudicated on Its merits.

In Equity. This controversy arose during the process of disintegra-
tion of the Wabash, St. Louis & Pacific Railway Company under the
receivership as administered by Solon Humphreys and Thomas E. Tutt.
The case is now heard on exceptions to the master's report on the
vening claim of the Omaha & St. Louis Railway Company to recover
compensation for the use of certain rolling stock held and used by the re-
ceivers, but which was subsequently adjudged to belong to the inter-
vener. A full statement of the facts may be found in 42 Fed"Rep. 343,
and 46 Fed. Rep. 156, the latter being a report of the opinion ofJudge
THAYER, overruling a demurrer to the intervening petition.

Theodore Sheldon, for intervener.
F. W. Lehmo,n, (W. H. Blodgett, of counsel,) for defendant.
THAYER, District Judge. The court is unable to concur in the view

that the Wabash Company is entitled to a credit in the sum of 840,607.37
for moneys said to have been expended by it in making repairs and in
paying taxes and insurance on the intervener's cars and engines while
the same were in the possession of the receivers, Humphreys and Tutt, or
in the possession of their successor in interest, to wit, the new Wabash
Company. The true relation of the receivers and their successor in in-
terest to the equipment in question was that of bailees for hire, and a
bailee of that kind is clearly liable for all repairs to the article hired that
were rendered necessary by his own neglect or want of ordinary care.
In a case of thie character, where the bailor sues to recover compensa-
tion for the use of the article hired, and the bailee an offset
for repairs made while in his possession, it is the latter's duty to show
that the expenditures were justifiable, that they inured to theadvantllge
of the owner, and were not rendered necessary by any fault or neglect
on the ,part. of the bailee. Schouler, Bailm. (2d Ed.) § 23, and cases
(lited. There is no proof in the present case that would authorize' the


