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Brusr Errcrric Co. et al. v, AccoMurator Co. e al,
{Circuit Court, D. New Jersey. March 16, 1892.)

1. PATENTS FOR INVENTIONS—PRELIMINARY INJUNCTION—EFFECT oF DECISIONS IN
OreEr CIRCUITS.

‘Where letters patent have been twice sustained in another circuit a preliminary
injunction against infringers will issue as a matter of course, and such injunction
will not be denied because of ex parte affidavits of alleged new evidence in respect to
anticipation, especially when it appears doubtful whether such evidence was not
known to the defendants in such prior cases, and that the defendant corporation
herein was closely allied with the corporations defendant in the prior litigation,
and contributed to the expemnses thereof, either directly or through its individual
stockholders,

2. Samp—WHEN BorD REQUIRED,

Where, however, such injunction will seriously affect defendants’ business, and
it appears that an appeal has been taken from the decisions in the other cases, the
court will require complainants to give bond to secure payment of damages in case
the injunction is subsequently dissolved. ‘

In Equity. Bill for infringement of patents. On motion for pre-
liminary injunction. Granted.

R. N. Kenyon, W. C. Witer, and Charles E. Mitchell, for complain-
ants. .

F. H. Betts and H. G. Ward, for defendants.

GreEN, District Judge. After careful consideration of the matters
presented by counsel upon the argument of this cause, I am constrained
to grant the motion of the complainants for a preliminary injunction
upon the terms hereafter stated. The letters patent which it is charged
in the bill of complaint the defendants have infringed have been, as
to all their claims now in controversy in this suit, twice sustained, after
protracted and desperately fought contests, by the circuit court for the
southern district of New York; and the reasons for the conclusion
reached have been fully and clearly given by Judge Coxe, who heard
the argument of the causes, in very able and learned opinions. - Brush
Electric Co. v. Julien Electric Co., 41 Fed. Rep. 679; Brush Electric Co.
v. Electrical Accumulator Co., 47 Fed. Rep. 48. The rule is well es-
tablished that where, as the result of a contested controversy, lettems
patent have been sustained, preliminary injunctions will be granted
against infringers as a matter of course by the court which ‘has ad-
judged the letters patent valid, and as a matter of comity by the federal
courts in other circuits.  The defendants seek to avoid the operation of
this rule in the case at bar by alleging that they have discovered new
evidence since the litigation in the New York circuit, which will effec-
tually destroy the validity of the letters patent which they are charged
with violating. This evidence they set forth at length in ex parte affi-
‘davits. It relates to the alleged anticipating invention of an electric
battery by a Dr. Blanchard, of Vermont, claimed to be in all respects
similar to the invention of Brush, secured to him by the letters patent
in controversy. This alleged invention, it is said, antedates the inven-
tion of Brush nearly 20 years. Whether it can properly be called “new
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evidence” is a question of serious import. It is not denied that, al-
though the: present defendants .were not-the defendants upon the record
in the New York causes, they were nevertheless closely allied in inter-
est with those defendants through the greater part of that litigation, and
did, either as a corporate body, or through the individual stockholders
in ‘t’he présent defendant corporatlon, contribute to the expenses of
those suits, or one of them. -~ It is also admitted that this “new evi-
dence” was in someé degree, and to some extent at least, known to
those who were defending the New York cases before the close of that
litigation, but for reasons considered satisfactory was not presented then
to the consideration of the court. It is offered now in opposition to
the motion for a preliminary injunction. These patents having been
twice sustained as valid, I do not think. it proper, or, indeed, necessary,
to discuss upon the pendmg motlon the probabie effect of the alleged
new evidence, or whether laches in its production will deprive the de-
fendants of the right to offer it as a part of their defensive case, to be
considered on final hearing, or whether they are not estopped from at-
tacking in any way the validity of the letters patent by reason of their
alleged privity with the defendants in the New York litigation. Itis
enough to say that, whatever may be the defendants’ rights in the prem-
ises, or whatever may be the legal effect of this evidence, these ques-
tions must wait for settlement, under the circumstances, until the
cause comes before the court on final hearing, and. ought not now to be
permitted to deprive the comp]amants of the fruits of the victory which
they have gained.

It was:stated upon the argument of thls motion that an appeal had
been duly taken from the decree of the cireuit court in New York to the
circuit court of appeals for the second circuit, and that such appeal
would be speedily heard and determined. As the motion for the pre-
liminary injunction is:granted in the case at bar solely upon the ground
of the adjudications in.the circuit court in New York, if the circuit
court of appeals should reverse the decree of the circuit court defend-
ants may apply immediately for a dissolution of this injunction. As
the . preliminary injunction now granted will.of necessity, seriously
affect the operations and business of the defendants, and as there is a
possibility thdt the appellate court in New York may reverse the de-
cree of the circuit-court sustaining the validity of these letters patent, it
is equitable, in my judgment, that before the writ of injunction issue
the complainants shall execute and file with the clerk. of this court a
bond in the penal sum of $10,000, with sureties to be approved by the
court, conditivned to pay to the defendants all such pecuniary damage
as the defendants may sustain or suffer in their business or operations
by reason of the.granting of this writ if the same shall be dissolved for
the cause stated, or for other good and sufficient causes. o
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Tae Progreso.
STREET € al. v. THE ProGrESO.

WATERBURY 9. STREET &l al,
(Circuit Court of Appeals, Third Circuit. May 24, 1862.)

1. CHARTER PArTY—EXCEPTIONS—%RESTRAINTS OF PEOPLE"—QUARANTINE.
Quarantine regulations which interfere with the charter engagements of a ves-
sel are fairly within the clause of .a charter excepting liability for results caused
by “restraints of princes, rulers,.and people,”
2. SAME—DETENTION BY QUARANTINE—DUTY OF VESSEL WHEN QUARARTINE ENDED.
A vessel, having by charter agreed to be at a certain port by the 1st of October,
“restraints of princes, rulers, and people excepted,” and having been prevented
from going there during October by quarantine regulations at such port, was held
bound to have been at the port on the 1st of November, when she knew the quar-
antine would be raised.

8. 8aME—OPTION OF CANCELLATION—WHEN EXERCISED.

A charter provided that if the vessel should not arrive at Charleston, her loading
port, ou or beforé a certain day, charterers should have the option of canceling the
charter, option to be declared when vessel was ready to load.  The vessel being de-
layed, her agents called upon the charterers, while the vessel was at Boston, to de-
clare whether they would load or not. Charterers declined to exercise their op-
tion, whereupon the ship canceled the charter. Held, that such demand by the
ship was premature, that charterers were not bound to exercise their option until
the vessel was at Charleston, and that the sLip was liabie for any damages caused
charterers by her breach of the charter.

42 Fed. Rep. 229, afirmed.

Appeal from the District Court of the United States for the Eastern
District of Pennsylvania.

In Admiralty. Libel by Thaddeus Street, Timothy Street, and Thad-
deus Street, Jr., against James M. Waterbury, owner of the steamship
Progreso. Decree below for libelants. Delendants appeal. Affirmed,

J. Warren Coulston and Robert D. Benedict, for appellants.

J. Rodman Paul and N. Dubois Miller, for appellees.

Before AcHEsoN, Circuit Judge, and WaLes and GREEN, District
Judges.

GreEN, District Judge. From the record in this cause, it appears
that in the latter part of August, 1888, the appellant, James M. Water-
bury, owner of the steamship Progreso, then on a voyage from Cuba
to the United States, did, through his agents, Belloni & Co., of New
York city, by a certain charter party, demise and let to freight his said
steamship Progreso to the firm of Street Bros., of Charleston, the appel-
lees. The charter party, after providing that the steamship should, with
all convenient speed, sail and proceed under steam to Charleston, S. C..,
there to load from the charterers a full and complete cargo of cotton
in bales, to be conveyed to Liverpool, contained also, inter alia, two
clauses or provisions which aré of importance in the determination of
this litigation, and which read as follows:

“Should the steamer not arrive at her loading port, and be in all respects
ready to load under the charter, on or belore the first (1st) day of October,



