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SourawEesterN TrrEcrarH & TELEPHONE Co. v. RoBINSON.
(Cfi/rcuit Court of Appeals, Fifth Circuit. May 80, 1892.)

TELEPHONE COMPANIES—-NEGLIGENGE—-SUSPENDED WIRE—ELECTRICAL STORM.
A telephone coml‘a)any which for several weeks permits its wire to remain sus-
- pended across a public highway, a few féet from the ground, Is liable to a traveler
who ¢omes .in contact therewith during an electrical storm, and is injured by a
dlscharﬁe of electricity which had been attracted from the atmosphere, since the
electric: t.y would bave been harmless exoept for the wire, '

In Error to the Circuit Court of the United States for the Northern
District of Texas. -

At Law. - Action by J. B. Robinson against the Southwestern Tele-
graph & Telephone Company for personal injuries. Verdict and judg-
ment for plaintiff. Defendant brings error. Affirmed.

Statement by Bruck, District Judge:

Plaintifl' in error was sued by defendant in error in the district court ot
Cooke county, Tex., for damages in the sum of $12,000. He states
his cause of action as' follows:

“Your petitioner, J. B. Robinson, a resident of Cooke county, Tex., com-
plaining of the Southwestern Telegraph & Telephone Company, a private
corporution’incorporated under the laws of the state of New York, but doing
business in the state of Texas and having a legal office in Gainesville, Cooke
county, Texus, respectfully represents that on or about the 2Yth day of
October, A. D. 1889, the defendant owned and operated a telephone line
between the cities of Gainesville and Dallas, Tex., and intermediate points,
the connection between said cities being made by a single wire suspended by
means of poles in the manner of telegrapl wires, usually about thirty feet
from the ground; that its said telepbone line or wire crossed the publi¢ high-
way between Dallas and McKinney, known as the ¢Dallas and McKinney
Road,’ about five miles south of Plano, in Dallas county; that at said points
and over said road on the aforesaid dute, and for several weeks prior thereto,
the defendant negligently suffered and permitted its aforesaid wires to be and
remain suspended over said road within a few feet of the ground, and within
such proximity thereto that travelers on the said road unavoidably and neces-
sarily came in contact therewith; that the said wire so suspended over said
road, which was a public highway bet ween two large cities, and daily traveled
by many people in vehicles and on horseback, all of which was known to the
defendant, was a dangerous and unlawful olLstruction of said road, and a
public nuisance, and that the defendant on the aforesaid date, and long prior
thereto, knew of the condition of said wire at said point, or might have known
it by the exercise of reasonable care, but nevertheless negligently permitted
it to remain in the condition aforesaid; that thesaid wirés are the best known
conductors of:‘electricity, and are: bhe ‘'only vehicles in general use for the
transmission of electric currents, and, during electric or thunder storms, such
wires ordinarily become, heavxly charged with electricity, of powersuflicient to
inflict death or do great injury.to those coming in contact with them, and
that from thls fact arises the peculxar danger of allowing such wires to remain
suspended 80 Tow that people wiil come in contact with them,—all of which
was on the aforesaid date and lohg’pl‘lor thereto well known to the defendant,
or might have been known to it by the exercise of ordinary care; that on the
afternoon of the aforesaid date, as plaintiff was traveling on horseback on the
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said Dallas and McKinney highway during the prevalence of a heavy thunder
storm, such, however, as is usual in that séction at that season of the year,
he came in contact with the defendant’s said wire at the point aforesaid, in
consequence of its being suspended so near the ground; that it was a dark,
stormy evening, and that the wire was invisible to plaintiff, and plaintiff
came in contact with it through no fault or negligence on his part, but through
the gross negligence and carelessnessof the defendant, as aforesaid, in leaving
said wire suspended over a public highway within a few feet of the ground;
that at the time said wire was heavily charged with electricity generated by
the storm then prevailing, as aforesaid, and, on coming in contact with it,
plaintiff received a full charge of the fluid, which knocked him from his
horse and completely paralyzed him for the time being, depriving him of the
power of speech and locomotion; that plaintiff lay in the road where he had
been thrown, in the rain and storm, unt.l picked up by a passerby, and car-
ried to a neighboring house, and there plaintiff was confined to his bed for
more than five weeks, suffering during this period severe bodily pain and
mental anguish. Plaintiff represents that he is but little past middle age, and
before said injuries was of a vigorous mind and robust constitution, and capable
of great endurance and physical and mental activity, but that, in consequence
of said injuries, his health and mental faculties have been permanently and
seriously impaired, and his capacity to pursue his usual avocation practically
destroyed, to his actual damages ten thousand dollars.  PliintdT further
represents thut, on account of said injuries, he has been put to great expense
for medical attent.on, and that his condition is such as to require, for the
future, constant medical treatment and the care of his family, who are thus
withdrawn from their customary duties, to his actual damages two thonsand
dollurs. Wheretfore, plaintiff sues, and prays that the defendant he cited to
answer herein, and that on final hearing he have judgment for bis said dam-
ages, costs, and for further general and special relief.” !

The case was removed into the circuit court of the United States for
the northern district of Texas, and the defendant answered as follows:

“Now comes delendant, and for answer by way of demurrer to plaintiff's
cause of action says, first, that the plaintiff ought not to haveand maintain this
cause, for that his originai petition dues not state facts suflicient to constitute
a-cognizable and enforceable demand before the law. Of this he prays the
judgment of the coyrt. And for further answer, if such be necessary,
defendant says it denies each and singular the allegations in the plaintiff’s
petition contained, and says it is not guilty of the wrongs, injuries, and
neglizent conduet charged; and of this it puts itself upon the country. And,
answering further, it says if plaintiff was injured in any manner, it was the
result of his negligence,—that he fail d to exercise that reasoni.b e degree of
care, in traveling at the dangerous tiine in which he alleges he was traveling,
and in avoiding contact with detendant’s line during a thunder storm, that a
reagonably prudent man ought to have exercised under hike eircumstances.
Wherefore, defendant says plaintiff ought not to recover, and of this it puts
itselt upon the country.” '

The cass was heard, and the demurrer was overruled, to which ruling
the de'endant excepted, and the trial before court and jury resulted in
a verdict for plaintiff in the sum of $2,500, for which amount, with
interest and costs, judgment was afterwards rendered. Motion for new
trial was filed, heard, and overruled by the -court. The assignment of
error is that in the record of the proceedings ot the above cause in the
trial court there is manifest error, in this, to wit:
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--%Thecourt erred in overruling the ‘general demurrer of the sald South-
wesbern Telegraph & Telephone Company to the original petition and cause
of action of the said J. B. Robinson, as will:appear from an inspection of the
said petition, demurrer, and judgment of the court thereon.”

* John W. Wray, for plaintiff in error.
M. L. Crawford, W, Q. Davis, and J. L. Harris, for defendant in error.
Before ParpzE, Circuit Judge, and Locke and Bruck, District J udges.

BRUCE, District J udge, (after statzng the facts.) The question and the
only questlon for review here is whether the plaintiff stated a cause
of action in his petition, and if the demurrer to the cause of action,
as stated by the plaintiff in the court below, was properly overruled.
In Railroad Co. v. Jones, 95 U, S. 489, it is said negligence is the
failure to do what a reasonable and prudent person would ordinarily
have done, under the circumstances of the situation, or doing what
such a person, under the existing circumstances, would not have done.
It would seem too plain to require argument that the allegations of
the petition show negligence on the part of the telephone company.
Under the facts and circumstances stated the wire was an obstruction
tpon the public highway. Travelers were liable to collide with it, and
injurious conséquences to them would follow as the natural and probable
gesult of such contact. Article 622 of the Revised Civil Statutes of Texas
provides: ,

« “Cotperations created for the purpose of constructing and maintaining
magnetxc telegraph lines are authorized to set their poles, piers, abutments,
wires, and other fixtures along, upon, and across any of the public roads,

streets, and’ waters of the state, in such manner as not to incommeode the
publie in the use of such roads, streets, or waters.” -

* The duty on the part of the telephone company was clear to prevent
its wire from becoming an obstruction on the highway. Under the
circumstances shown the defendant in error might have been hurt by
coming in contact with the wire of the telephone company, and injuries
to the defendant in error might have resulted, independent of the fact
that the wire at the time was loaded with a charge of electric fluid from.
the clouds and storm then prevailing. So that it is difficult to see how
this verdict could be disturbed even if the conterition of the plaintiff in
error is correct, that the electricity with which the wire was charged at
the time was the proximate and immediate cause of injury to the de-
fendant in error, for which the telephone company cannot be held
responsible. ' Negligence is a mixed question of law and fact, and is a
question for the jury, under proper instructions from the court. It is
not claimed here that the court misdirected the jury in its charge on the
law of the case, and the verdict is: * “We, the j jury, find for the plaintiff
in the sum of twenty-five hundred dollars.” The j Jury found negligence
on-the part of the telephone company, resulting in injuries to the de-
fe_nda,_nl; in. error, and for which they assess his damages at $2,500. It
is not shown that the jury found that the wire of the telephone company
was charged with electricity at the time the defendant in error came in



