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And aftér a very thorough and critical discussion of 'the question the
opinion concludes: -~ . . ‘ :

“It follows from the views expressed that the court below could not take
Jurisdietion of this suit, in which a claim properly cognizable only at law is
united in the same pleadings with a claim for equitable relief.”. .

. And so.must we say in this case. Therefore the decree granting the
mﬁmction‘must be reversed, and the injunction dissulved; aud it is so
ordered, : : ‘ o

' Grawr o al v. Basr & Wasr R. Co. o al.

(Circult Court of Avpeals, Fifth Circuit. May 50, 1893.)
No. 48 :

Lnfnln.mu ‘DECRER—DISMISSAL OF AUXILIARY BILL—RETAINING CAUSE FOR MAsTER'S
EPORT. o
Anp original bill was filed for the purpose of foreclosing a railroad mortgage., Am
suxiliary and dependent bill was then flled against complainant in the original bill,
the railroad, and others, charging that certain bonds secured by the mortgage were
invalid, and not entitled to benefit under the mortgage. Held, that a decree dis-
missing the auxiliary bill, but retaining the cause, and referring it to a master to
ascertain the priority and validity of liens on the mortgaged subject, and marshal
conflicting claims to the bonds in question, was final as to the auxiliary complain-
ants, and one from which they might appeal. ’

Appeal from the Circuit Court of the United States for the Southern
Division of the Northern District of Alabama. ‘

Suit by Grant Bros. against the East & West Railroad Company of
Alabama and others. From a decree for defendants, plaintitis appeal,
On motion to dismiss the appeal. Denied.

" Wager Swayne, for the motion.
4. C. King and J. J. Spalding, opposed.
Before McCorMick, Circuit Judge, and Locke, District Judge.

McCorumicg, Circuit Judge. The American Loan & Trust Company
of New York, in June, 1858, filed its bill to foreclose the consolidated
first mortgage of the East & West Railroad Company of Alabama for the
equal benefit of the holders of the bonds secured by said morigage. To
this bill the railroad company and James W. Schley and Joel Brown were
mede defendants. On the 26th of July, 1888, Grant Bros. had leave to
file an auxiliary and dependent bill against the complainant in the original
bill and the railroad and William C. Browning, Edward F. Browning,
Eugene Kelly, John Byrne, John Hull Browning, and Amos G. West.
This auxiliary bill was presented in behalf of complainants therein, and all
other bondholders similarly situated, and charged that complainants and
others were the innocent purchasers for value before maturity, and without
notice of any defect in said bonds, of a considerable number thereof, and
that 966 bonds, in which the defendants named in their bill claimed some
interest or ownership, were invalid and illegal, and not entitled to benefit
under said first consolidated mortgage. The defenaants to the auxiliary
bill answered’ individually, and the whole suit proceeded in the usual
manner, and came on to be heard on the 22d of October, 1891, “upon
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all of the proceedings and pleadings, including the original ‘bill of fore-
closure, and the auxiliary and dependent bill of Grant Brothers, and the
intervention.of James:W. Schley; and the several answers thereto, and
upon the proofs taken in said several causes, and was argued by coun-
sel.” And on the 13th of January, 1892, the decree of the circuit court
thereon:was: filed therein, which, after the usual findings, covering every
materia] issye made.by.the parties; concluded in these words:

“It is now ordered, adjudged, and decreed that the auxiliary and dependent:
bill of James and Frederick Grant be, and the same is hereby, dismissed, with
costs; that the intervention of James W, Schley be, and the same is, main-~
tained, so far as to recognize the validity of the judgment obtained by him in
the circuit court, of Cherokee county,:in the state-of Alabama, as a valid and
binding judgment, with a lien upon the property of the said railroad company,
but subject and inferior to the lien given by the first consolidated mortgage
of the East & West Railroad Company of Alabama, herein declared foreclosed;
and as to all other matters said claim$ and interventions of James W. Schley
be, and-the same are hereby, dismissed. And it is now further ordered, ad.
judged, and decreed that this cause be referred to the special master pro hae
ovice, T, 8. Ferguson, to ascertain and schedule the mortgaged premises now
in the bands ot the receiver, under the orders of this court, and to report and
determine vith all convenient speed the validity and the amount of the liens
on the-raorigaged premises, and their relative priority, but in marshaling all
conflicting’ claims to said bonds the said special master shall proceed accord-
ing to this decree and in conformity therewith. And let it likewise be re-
ferred to the said mauster to take an account of what is due to the complain-
ant,-or to those for whom complainant claims, for principal and interest on
the said mortgage and bonds so found outstanding, and entitled to the benefits
of the lien of the said mortgage, and for complainant’s disbursements and
allowancéd'to ‘counsel forthe mortgage, and costs to be taxed. And said
master-shall, in furtherance of this end, cause advertisements to be published
in two newspapers, published one in-Alabama and the other in Georgia, which
he may think most fit, to the effect that such lien claimants as have hitherto
failed to do so shall come in and file their interventions within thirty days
thereafter, or, in default thereof, they will be excluded from the benefits of
any decree in“this suit, ahd from 'participation in’ the proceeds of any sale.
And upon the coming in and confirmation of said report, let a decree nisi be
© entered’ that 'ﬁhe*défendaht“the East & West Railroad Company of Alabama
have thirty days thereafter in which to pay into the registry of the court, to
the credit of the cause, the.amountso found due for principal and interest on
the said mortgage; but, in default of such defendant’s paying what shall so
he found tg:be due by the said railroad, company for principal, interest, and
costs by the expiration of the time aforesaid, then the said defendant the East
& West Railroad Company of Alabama, and the other defendants and inter-
veners claimifg through and under said railroad company, shall from thence-
forth stand absolutely debarred and foreclosed from all equity or redemption
of, in, and to-the said mortgaged premises, and every part and parcel thereof.
And upon the confirmation of the said report aforesaid, any party, intervener,
or interlocutor shall have leave to apply for final decree herein, and for a sale
of the mortgaged premises found to be embraced in said mortgage, in the
évent that the sald railroad company shall continue to make default in the
payment of the principaland interest, etc., found due on the mortgaged prem-
ises as aforésaid.” o i -

. From this decree ,G!':%t“lt Bros. prayed an appeal to this court, which
was allowed' by the circuit court, and was perfected, and in due time

R
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the record was filed in this court. The appellees now move to dismiss
this appeal, “on the ground and for the reason that the said decree is
not final, and because the same is not appealable” to this court. Ap-
pellees’ cqunsel contend that the cause cannot be divided so as to bring
up successively different parts of it, (citing The Palmyra, 10 Wheat. 502,)
and that appellants will not be injured by denying them an appeal in this
stage of the proceedmgs The decisive nature of the order is admitted
freely, as.is also the right of appellants ultimately to have it reviewed
here upon appeal; but counsel urge that the appeal has been prematurely
taken, and that, when the master’s report comes in and is ﬁnally acted
upon by the court upon appeal from that decree every matter in dispute
will be open to the parties in thie court, and may all be heard and de-
cided at.the same time; citing Perkms v. Fourniquet, 6 How. 206; Iron
Co. v.:Martin, 182 U. 8. 91, 10 Sup. Ct. Rep. 832. They contend that
the only known quahﬁcatlon of this rule is that, when the decree decides
the right to property in contest, and directs it to be delivered up by one
party to hls adversary, or dlrects it to be sold, or directs one party to
pay a certain sum of money to his adversary, and the adversary is en-
titled to have such decree carried immediately into execution, the decree
must be regarded as a final one to that extent, and authonzes an appeal
to. this court, although so much of the bill is retained in the circuit court
as is necessary for the purpose of adjusting by a further decree the ac-
counts between the _parties pursuant to the decree passed. 1In all the
cases cited by: counsel in support of this motion, and in all the cases cited
and reviewed by Mr. Justice BLATCHFORD in dehvermg the opinion of
the court in Iron Co, v. Martin in support of their decision in that case,
the decrees though decisive of the main issue between the parties thereto,
" gtill left for farther settlemeit before the master other and dependent is-
sues between the same parties. In this case before us the decree ap-
pealed from dismissed the complainants in the auxiliary bill entirely
from the case, and also dismissed a number of defendants to that bill
entirely from the case. The matters retained for such action of the
master as would require confirmation before a decree of sale was to issue
were matters between the parties to the original bill, in which the com-
plainants in the auxiliary bill and the defendants not: parties to the
original bill had no interest as parties, whatever might be their relation
to the bonds and stock of the defendant railroad. In Hillv. Railroad Co.,
140U, 8. 52,-11 Sup. Ct. Rep. 690, complainant sought to compel a trans-
fer to him of certain shares of the capital stock of the défendant company,
and for other relief against numerous defendants, who were alleged to be
interested, more or less, in the several contracts and transactions out of
which the claim of the complainant arose. The cause came to decree
8th June, 1885, and relief to complainant “upon all matters and things
in controversy” thereon was denied, except as to one matter, as to which
it was retained against the rallroad company and its directors, the only
parties defendant interested in that matter. From this decree the com-
plainant: prayed an appeal, which was allowed by the circuit court, but
was not perfected in due time, and was dismissed for failure to file tran-
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#eFipt'in e supreme-cotirt’at the'next'term aftér the appeal was taken,
Ag'to" {he imatter retained, the case procesded in'the bitcuit court, and
eame ofi‘to'big further Heard; #nd o a further decreé in January, 1887,
from which ‘decree contplainant. prayed dn ‘aﬁged,l“; ‘which was' allowéd
and peifécted. ' On this appeal all the eitors alleged related to the decree
malé'in June, 1885; néhé were hssigned as' to'the 'decree of July, 1887;
ivd ‘tHe yuestion, thereforé] was whether on this appeal any of the matters
Wwhileh were determined 'by the decree of: June, 1885, retnained open for
corisidetation. ' On'this question the supreme cbutt announce: '
‘ "“YW¢ 'are of the opinfon that the decrce of J une B, 1885, was a final
décred, 'within' the meédning of that term in the law respecting the appellate
jurisdiotion of this court; as ‘te all matters determined by it, and that they are
cloged: rigainst any further consideration. 1l dispused of every mattet of con-
tention-between the parties, except as to the amount of one item, and referred
the case to a master to ascertain that.. ® * * The fact that it wus not dis.
posed of did not change the finality of the decree as to the defendants against
whomni‘the bill was disinissed. * * * They were no longer parties to the
siit forany purpose. "The appeal from' the snbsequent decree did not rein-
stute them. : All the merits 6B the ¢ontroversy pending between: them and the
complainant were disposed of, anil could not be again reopened, except on ap-

thntlml; decres,” (of June 8, 1885.) :

“:Any further review of the authorities cited and relied on to defeat this
motion to'disiniss the appeal in this case is unnecessary, as we are of
opinion that ‘the cdse last cited settles' thie question here made before us,
and that the'inotion shiould be denied, and it is'so ordered,

- PARPER, Cirenit Judge, having sat in the circuit court fenriering the

decisinn appealed from, took no part in the hearing or disposition of this -
mouon. B '

'CHEMICAL NAT. BANK 9. ARMSTRONG. °

i (Circuit Court, 8. D. Ohdo, W. D. June$, 1802))
‘ o ~ No. 4,880,

1, BAXRs—ViLDITY O LOAN—AUTHORITY OF VICE PRESIDENT—FRAUD, .
: Thie C. Bank in good falth advanced money on collateral forwarded to 1t by the
. vice president of ¢he F. Bapk, and charged the loan to the F. Bank. The vice pres-
fdent of thé F. Bank directed that the'loan be transferred to his individual credit,
which was done, whereupon he fraudulently chiecked out.the same for private pur-
. poses, Held, that the vice president had authority to negotiate the loan, and that
" the validity thereof was not affected by his fraud. o
2. BaMe—NATIONAL BANEs—INSOLVENGY—Basia or DiviDENDS.
~ Rev, Bt. $§ b285, 5286, which provide, respectively, that the comptroller, .on
appointing a receiver for an insolvent national bank, shall advertise for proof
of claims, and thet he shdli make a ratable dividend of the moneys paid over to him
.-+ by the receiver among thpse who hawe proved their glaims, cannot be construed to
" fix the date of the suspension of the bank aa g date with reference to which all cal-
! gulations of the amount due to creditors are' to be made as a basis of dividends.
Therofore, where.after such suspension, buy. before the filing of & claim with the
receiver, such claim was reduced by collections from collaterals, 1t should bave been
eredited with ‘such collections whern filed, and the balance then found due used as
the basis for ascertaining claimant’s dividend,



