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reltef cam e sooured by an imiporter where there has been fandamental
error infixing'the value, it does not ¥éem to be provided for under the
admmxstthe adt. Motxon to dmmiss granted. -

ATLAMA & F.R. Co. et al. . Wesremy Ry. Co, or Aramama ¢ dl.

(C"trcuu cawrz qf Appeals, F‘lﬂh C!/rcuu. June 6, 1802.)
No. 39. ,
Cntgmu' l}nwnmsmm(m or FEDERAL Oou'nu-—Unncmn CREDITOR~BTATE
TATUTES, .
7 i'The circuit court has no jurlsdici.ion of a bill in equity t6 subject the property o
an jusojvent corporation to the payment of a silaple contract debt in advance o re-
" covery of a judgment at law, when such debt is unsecured by lien or mortgage,
‘though a state statute suthiorizes the bringing ot such suit by nny three creditors
of the insolvent corporation:

. Appeal from the. ercmt Court of the United States for the Western
Division of the Southern District of Georgia.

Suit in equity by the Western Railway Company of Alabama and
others against the Atlanta & Florida Railroad Company and others. A
plea to the. jurisdiction was overruled, and defendant raxlroad company
appeals. Reversed. = :

Payne & Tye, (Thos. J. Semmes, of oounsel,) for appellant.

Culhoun, King & Spaulding, for appellees.

gelore Puumn and McCormick, Circuit Judges, and Lockg, District
Ju ge.

McComncx, Circuit J udge. The appellees, corporations, respectively,
of the states of Alabama, Tennessee, and New Jersey, brought this suit
in the United St,m,es circuit court for the southern district of Georgia
against the appellant railroad, a Georgia corpomtlon, and the Central
Trust Company of New York, a New York corporation, on three sepa-
rate simple contract debts nut secured by a lien or mortgage, or put in
judgment at law, held by the appellces, respectively. They charged
that the appellant railroad was insvlvent, and was about to put out an
issue of second. mortgage bonds for purposes and on a scheme that would
work an injury to them as unsecured. creditors, and they asked for the
appointment of a receiver and for an injunction. The bill was presented
to one of the Judwes of the circuit court for the southern district of Georgia,
who, alter notice to the parties and_hearing the appellant’s plea to the
jurisdiction of the court, and proof offered held tliat the court had ju-
risdiction, and appomled a receiver, and granted a preliminary injunc-
tion as prayed for in the bill, from which order this appeal is taken,
under section 7 of the act creating this court. The bill alleges that the
Atlanta & Florida Railroad Company was, at the time the bill was pre-
sented, a resident of the southern dxstm.t ol Georgia, and was a corpo-
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ration duly chartered undeér the laws of Georgia, Theiappellant pleaded
that it was a resident of the rorthern district of Georgia, and that it was
not a resident of the sonthern district of Georgia; that it was “a corpo-
ration created under the laws of Georgia, and a resident of the county
of Fulton, staté of Georgia, by reason of the fact that its prineipal place
of business established ‘by its ¢harter is in said Fulton county, which
said county is not within the jurisdiction of the circuit court of the
United States for the southern district of Georgia.”

The appellant filed with its petition for appeal the following assign-
ments of errors:

“(1) That the court erred in holding the plea to the jurisdiction filed by
this defendant insufficient, and in overruling the same; (2) thut the court
erred in holding that the showing made by this défendant against the grant-
ing of the injunction was insuflicient; (8) that the court erred in holding,

upon the facts presented, that the injunction should be granted as prayed
for.” ‘

The appellant has filed in this court additional assignments of errors,
as follows: S . ‘

“(1) The plea to the jurisdiction set forth on pages 80 and 81 of the tran-
script should have been sustained because of the residence of the appellant
the Atlanta & Florida Railroad Company in the northern district of Georgia.
(2) The court cannot entertain jurisdiction of a suit in equity to subject the
property of the defendant coinpany, [appellant,] in advance of recovery of a
judgment at law, to thie payment of a simple contract debt, when said debt
is not secured by a lien or mortgage, because, under the constitution, the de-
fendant is entitled to a trial by jury. (3) The court erred in granting an in-
Jjunction to a simple contract creditor without lien or mortgage, and thereby
prior to judgment interfering with the possession of the property of the
debtor.”

In his oral argument counsel for appellant suggests that the errors as-
signed in this court are only a clearer statement of the errors embraced
in the assignment of errors attached to the petition for appeal, and ap-
pellees’ counsel lay no stress on the matter of the additional assignment
of errors filed here. We will therefore treat this additional assignment
a8 a clearer expression of the assignment of errors filed in the court be-
low, and consider the errors assigned as if they had been filed in due
time in the circuit court.

It is settled by the decisions of the United States supreme court that
the appellant, being & corporation created under the laws of Georgia, is,
from its creation through the whole period of its existence, a citizen of
that state; that it is a person within the meaning of the law regulating
the institution and conduct of suits, and that it cannot emigrate {rom
the state of its creation; and, being found in Georgia, it may well be
taken to be a resident of that state. But whether, like the state gov-
ernment, it resides at every point within the boundaries of the state, or
its residence: is limited to the places where it -does business, or to the
place designated in its charter as its principal place of business, must
depend on the law, general or particular, giving and governing its life;
and, if its residence is not coextensive with the state, an issue of fact
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arises 'which requires proof. The record in this case does not disclose
what proof was introduced by complainants, (appellees.) It says:

“Upon the close of testlmony for the complainants introduced in the above-
stated case, on the hearing of application for appointment of a receiver, and
the granting.of injunction in accordance with the prayers of the bill, the de-
fendant the Atlanta & Florida Railroad Company introduced in evideuce the
original charter of the Atlanta & Hawkinsville Railroad Company, of date the
9th of July, 1886, signed by the Hon. Henry D. McDaniel, then governor of
the state of Georgia, and attested’ by N. C. Barnett, secretary of state, by
which/tlie principal place of Business of said company was fixed at city of At-
lanta, in the county of Fulton, in said state. Said defendant also called the
aftention of -the court to the act of the general assembly of 1886, found on
page 102 of the Georgla Laws of that year, and the act of the general assem-
bly of the,state of Georgia of the year 1887, found on page 238 of the Georgia
Laws of m‘\t year, by which the name of the Atlanta & Hawkinsville Rail-
road. Co gny was changed to.that of the Atlanta & Florida Railroad Com-
pany.* Upon introducing this testimony the said defendant closed. The
court thereupon ruled that it did have jurisdiction of the above-stated bill,
and the application for:the appoihtnient of a receiver, and the granting of in-
junction, and did have the jurisdiction to appoint a receiver and grant an in-
]uuct.lon, which it then and there did by formal order.”

- It, howe’\xer,: sut‘ﬁcwntly ‘appears: from- the prmted briefs and oral

argnment of ‘céunsel that the ‘appellant ‘railroad is in_operation in the
southern’ d1§tnct of Georgia, and that while Atlanta, which is named in
its charter zﬁ its prmclpal place of business, is in the northern district,
the principal part of its completed and prOJected road is in the southem
district.. - We.have not access to the organic and statute law of the vari-
ous states, and though we may be charged with judicial knowledge of
them, atid they'do not have to be proved as a fact, it is proper, if not
necessary, that counsel should embody in their prmted briefs, or ap-
pend thereto, exact copies of the provisions of the state laws on which
they rely, or to: which they refer in argument. We find it stated in the
brief of appellant’s counsel that Code Ga. § 3402, provides that “all
civil cases in law shall be tried in the county wherein the defendant re-
sides,” and that section 4183 provides that “all bills shall be filed in the
county:where.(?) the residence of one of the defendants against whom a
substantial relief' is prayed,” and that “the constitution of Georgia in
section 16, par. 3, is in the same langnage as contained in the foregoing
section 4183.: Paragraph 6, same section of the constitution of Georgia,
ig the samie as contained in section of Code 3402.” From the same brief
we quote that Code Ga. § 3408, .provides: '
.+ All railroad tompanies shall be lfable to be sued in any county in which
the cause of action originated, by any one whose person or property has been
injured by such railroad: company, their officers, agents, .or employes, for
the purpose of .recovering damages for such injury, and also. on all contracts
(made or) to be performed in the county wherein the auit is brought.”

This provision of the Code of Georgia the supreme court of that state
has declared to be not in violation of the constitution. Railroad, etc.,
Co. v. Oaks,:52-Ga. 410. And the argument seems to have force that
when the constitution provides that suit can only be brought in the county
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of the defendant’s residence, and a constitutional law says that a railroad
may be sued on some causes of action in any county where it inflicts
an injury, or makes or agrees to perform a contract, that this law must .
give the railroad a residence in each county where any one of these
things is done. And if, for any purpose, the appellant by the laws of
Georgia can be sued on certain causes of action in some one of the coun-
ties in the southern district of Georgia, it can only be because, by the
constitution and laws of Georgia, it has a residence in the said district
as well as in the northern district, where its principal place of business
is fixed by its charter. And if 1t has a residence, for any purpose, at
any point within the southern district of Georgia, its liability to suit
in the national courts in that district cannot be limited by the state law
qualifying its liability to suit in the state courts, but must be determined
by the national law fixing the place where suits may be brought in the
national courts. _

We say this argument seems to have force. But in view of the fact
that this is an appeal from an interlocutory decree granting an ‘injunc-
tion, and the further fact that the proof introduced by the appellees is
wholly omitted from the record, we would hesitate to decide the ques-
tion raised by this assignment of error, even if our view of the second
assignment did not render it unnecessary for us to announce more def-
initely on this first assignment. Can the circuit court entertain juris-
diction of a suit in equity to subject the property of appellant, in ad-
vance of recovery of a judgment at law, to the payment of a simple con-
tract debt, when said debt is not secured by a lien or mortgage? It will
be found that the case Terry v. Anderson, 95 U. 8. 628, cited by ap-
peliee, by no means answers this question in the affirmative. The bill
in that case was against the trustees and stockholders to enforee against
the stockholders of the insolvent bank the liability of said stockholders
for the unredeemed bills of the bank, some of which bills complainants
held.  Demurrers, not distinétly raising the question we are considering,
were sustained, and the bill dismissed, and, in delivering the opinion
of the court affirming the decree of the cxrcult court, Chxef Justice
W AITE says:

“The complainants are neither of them judgment creditors of the bank In
a suit instituted by the assignees to close up the assignment, they proved
their claims, and the amount due them was found for the purposes of a divi-
sion. The finding was sufficient for the purposes of distribution, but it has
none of the characteristics of a judgment or decree, to be enforced as against
anything but the fund which the court was then administering.”

At a subsequent day of the term, in overruling a petition for rehear-
ing, he used this language quoted in the brief of appellees’ counsel:

“Ordinarily a creditor must put his demand into judgment against his
debtor, and exhaust his remedies at law, before he can proceed in equity to
subject choses in action to its payment. To this rule there are, however,
some exceptions, and we are not prepared to say that a creditor of a dissolved
corporation may not, under certain circumstances, claim to be exempted from
its operation. If he can, however, it is upon the ground that the assets of
the corporation constitute a trust fund which will be administered.by a court
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otheqifiby.:the ’prinelple being that: equity will not pex'mit a trust to fail for
mtmfog & truste/a ».

- ihHh o diles of | aham v. Railroad Uo 102 U. S. 148, cited by appel-
iees, wib 4 "Bill "By judgment creditors 'of the railroad to- gubject certain
lands alleged to %ave ‘been fraudulenitly obtained- from the railroad to
the p yment ‘of complainant’s judgients. The bill' was dismissed on

emu;;ru The quesr.idn we are now considering was not in the case,

a 1€ concludmg pnragraph of Judge BRADLEY'S opinion, quoted by
appeﬂe 8’ eounisel, does not touch the question as to thé'appellees here
begxng proﬁer partles to ‘brmg the bill’ they have exh1b1ted against ap-
pellants.”’

A ppéllees’ counsel quotes the second ‘paragraph of the syllabus in the
report of the casé of Me?ienv Iron Works, 131 U. 8. 353, 9 Sup. Ct.
Rep. 781, which appears to sustain the contention of appellees. In the
body of the opmlon we note this language ‘

“1t is, howe?er, contend@d thab the furua.ce company could not rightfully
invoke the, md of a court of equity to remuve this lien or ineumbrance until
it had, hy dbtanung jud:ment for its debt and suing out execution, exhausted
its legal remediés. Jones V. Green, 1 Wall. 330 Van Weel v. Winston, 115
U. 8. 424,°248, 6 '8up; ‘Ct. Rep, 22. - But thut was one of the questions neces-
sary to be detérmined in thip suit brought by that company, and any error in
deciding it would net authorize even the same court, in anoriginal, independ-
ent suit, 1o treat: the deeree as void. . .* :* * In the view we take of the
case, it is not necessary to determine the soundness of any of these proposi-
tions;. for, if t e court ¢ ?oneously ruled upon any of them, its decree could
not for that reason be asaaxled in a collateral proceeding a8 void for want of
Jurlsdxction.” - s

And we: tnke lt that the supreme court in this case expressly did not
decide the:queéstion we:are now considering. We understood counsel
for-appellees to sdy in his oral arguiment that this bill was exhibited in
strict’ conformity with a statute of Georgia’ which provided. that, in cases
of, ingolvent .corporations, any three creditors might sue for the relief
these appellees seek. 'We have not been furnished a reference to the sec-
tion of the statute, and we have not been able to find it in the edition of
zthe,@ode we have examined; but, assuming that we, correctly under-

stood : counsel, we suggest that, to make such statute applicable to the
CIrClllt couft, each’ of the' three creditors required: must be a creditor to
an dmount exceedmg’ $2,000, while one of these ‘appéllees exhibits a
claim of only $236,72, . . But we are of opinion’that the statute referred
to cannot aid the Junsdlctlon of the circuit court.

"Ini'the case of Scoft v.' Neely, 140 U. 8. 106, 11 Sup. Ct. Rep. 712, a
statute of Mississippi, which authorized credltors in advance of _]udgment
‘td sue for the relief sought in that cage, was greatly relied on to support
‘the' jurisdiction; but the supreme court, through Mr. Justice FieLp, in
“éﬁnouncmg their decision, say: o

- “Whatever control the state may exerclse over proceedmgs in its own
courhs, such a union of legal and equitable. relief in t.he same action is not
allowed in.the practice of the federal courts.™:.
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And aftér a very thorough and critical discussion of 'the question the
opinion concludes: -~ . . ‘ :

“It follows from the views expressed that the court below could not take
Jurisdietion of this suit, in which a claim properly cognizable only at law is
united in the same pleadings with a claim for equitable relief.”. .

. And so.must we say in this case. Therefore the decree granting the
mﬁmction‘must be reversed, and the injunction dissulved; aud it is so
ordered, : : ‘ o

' Grawr o al v. Basr & Wasr R. Co. o al.

(Circult Court of Avpeals, Fifth Circuit. May 50, 1893.)
No. 48 :

Lnfnln.mu ‘DECRER—DISMISSAL OF AUXILIARY BILL—RETAINING CAUSE FOR MAsTER'S
EPORT. o
Anp original bill was filed for the purpose of foreclosing a railroad mortgage., Am
suxiliary and dependent bill was then flled against complainant in the original bill,
the railroad, and others, charging that certain bonds secured by the mortgage were
invalid, and not entitled to benefit under the mortgage. Held, that a decree dis-
missing the auxiliary bill, but retaining the cause, and referring it to a master to
ascertain the priority and validity of liens on the mortgaged subject, and marshal
conflicting claims to the bonds in question, was final as to the auxiliary complain-
ants, and one from which they might appeal. ’

Appeal from the Circuit Court of the United States for the Southern
Division of the Northern District of Alabama. ‘

Suit by Grant Bros. against the East & West Railroad Company of
Alabama and others. From a decree for defendants, plaintitis appeal,
On motion to dismiss the appeal. Denied.

" Wager Swayne, for the motion.
4. C. King and J. J. Spalding, opposed.
Before McCorMick, Circuit Judge, and Locke, District Judge.

McCorumicg, Circuit Judge. The American Loan & Trust Company
of New York, in June, 1858, filed its bill to foreclose the consolidated
first mortgage of the East & West Railroad Company of Alabama for the
equal benefit of the holders of the bonds secured by said morigage. To
this bill the railroad company and James W. Schley and Joel Brown were
mede defendants. On the 26th of July, 1888, Grant Bros. had leave to
file an auxiliary and dependent bill against the complainant in the original
bill and the railroad and William C. Browning, Edward F. Browning,
Eugene Kelly, John Byrne, John Hull Browning, and Amos G. West.
This auxiliary bill was presented in behalf of complainants therein, and all
other bondholders similarly situated, and charged that complainants and
others were the innocent purchasers for value before maturity, and without
notice of any defect in said bonds, of a considerable number thereof, and
that 966 bonds, in which the defendants named in their bill claimed some
interest or ownership, were invalid and illegal, and not entitled to benefit
under said first consolidated mortgage. The defenaants to the auxiliary
bill answered’ individually, and the whole suit proceeded in the usual
manner, and came on to be heard on the 22d of October, 1891, “upon



