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thair hating 4 continusus piece ‘betit' to form ‘the sidés and top of the
back, both ends being fastened in the seat-—was old.’ ' Did it, then, in
'view of what:had already been done, require inventive genius, of any
order; to apply. to' the'curved back of such a chair a piece of perforated
veneer 'Or:gheet of other flexible material? The court below ruled that
it did not, and in that judgment ‘we entirely concur.

Bat;. besxdes the proofs already discussed, this record contains as an
exhibit a patent, No. 179,721, granted on July 11, 1876, to Michael
Ohmer, for an improvement in chairs. "The illustrative drawing of that
patent shows a common bow-back chair, with a wooden back piece secured
by screws against the front of the top of the bow, and leaving the lower
parts of the rounds exposed, - Under the ruling in Gorham Co. v. White,
14 Wall. 511, the conclusion, we think, is well warranted that Ohmer’s
chair back and Paine’s design are substantially identical in appearance.
But, at any rate, when the Ohmer chair back is added to the other
proofs touching the prior state of the art, it becomes clear, beyond any
sort-of doubt; that Paine’s design possesses no patentable novelty. We
are altogether. satisfied with the result reached in the court below, and
accordingly the decree dismissing the bill is affirmed.

CoNsUMERS’ GAS Co. or DANVILLE v.; AMERICAN Eanm;tc CoNSTRUC-
110N Co., LIMITED.

' (Ctroudt Court of Appeals, Third Circuit. April 22, 1892.)

1. AFPFIDAVIT OF DEFENSE—ACTION ON WRITTEN CONTRAOT—PAROL AGREEMENT.
An afidavit of defense to an action on a written contract to recover the price of
. an electric light plant allg, iged that plaintiff -had agreed, at the time the contract
was made, to execute a satisfactory bond indemnifying defendant against suits for
infringement of certain patents, but had failed to execute such a bond. The writ-
ten contract ¢ontained no provision for indemnity, and the affidavit neither alleged
. that such'provision was omitted by fraud or mistake, nor that defendant was induced
to execitte the written contract by reason of the alle%, &;arol agreement. Held,
that it must be presumed that the agreement for a as verbal, and, as evi-
dence thereof would be madmxssxble, the affidavit was insufficient. 47 Fed. Rep.
43, affirmed.
2, BAME-~-INFRINGEMENT OF PATENT~CLAIM FOR 1)AMAGES,

A purchaser of a machine who has had thé undisturbed use and possession thereof
‘cannot, in the absence of fraud, withhold the purcha:f Brice because of an alleged
liability on his.part toa patentea for infringement is rights in the use of the
property. . 47 Fed. Rep. 43, affirmed.

8. SaME—VAGUE AND INDEFINITE ALLEGATIONS,
% The general allegations that plaintiff “had not complled with the contract, ” and
. that defendant “had alread g been put. to great delay and exposure and damages, to
the amount of ten thousand dollars,” were too vague, lndeﬂnite, and uncertain to
present a summent. defense. 47 Fed Rep 43, affirmed,

Error to the C1rcu1t Court of the Umted States for the Western DIS-
trict of ‘Pennsylvania. -

Action by the Amerlcan Electrlc Construction Company, Limited,
against the Consumers’ Gas Company of ‘Danville. An affidavit of de-
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fense was adjudged insufficient, (47 Fed. Rep 43,) and defendant brings
error. Affirmed.
. Jrumes Scarlett, for plaintiff in error.
C. E. Morgan, for defendant in error.
Before Acmison, Circuit Judge, and BurLer and Green, District
Judces. ‘

Acnarson, Circuit Judge. An affidavit of defense is insufficient to
prevent judgment, unless it sets forth all the facts necessary to constitute
asubstantial defense. Mere general averments amounting to legal conclu-
sions will not do.- The specific facts must be stated, so that the court
may draw the proper conclusions. Nothing should be left to conjec-
ture, for that which is not stated must be taken not to exist. These
principles have been repeatedly declared and enforced. Bryar v. Harri-
son, 37 Pa. St. 233; Mursh v. Marshall, 53 Pa. Bt. 396; Peck v. Jorna,
70 Pa. St. 83; Asay v. Licber, 92 Pa. St. 377.

The action here was to recover a balance alleged to be due to the plain-
tiff below from the defendant upon a written contract, dated July 6, 1888,
whereby the plaintilf company agreed to furnish and set up at the works
of the defendant company: certain machinery and appliances for an elec-
tric light plant, and also to censtruct certain circuits of poles and wires
upon specified terms. A copy of the contract was attached to the affi-
davit of claim, and al=o a particular statement of the plaintifi’s account,
with the credits to which the delendant was entitled, and performance
by the plaintiff was distinetly averred. The affidavit of claim was com-
plete. It was then incumbent upon the de.endant fo file an affidavit
setting forth specifically, and with reasonable certainty, the grounds of
deiense. The court below decided that the affidavit of defense filed was
insufficient to prevent judgment, and, atter carelul consideration, we have

reached the same conclusion.

" As regards the Conard claim, it is quite evident that credxt therefor
was actually given to the delendant in the plaintifi’s statement of account
filed, with a-slig‘ht error in amount, which the court below corrected.
This was not seriously controverted upon the argument in this court.

No valid defense was disclosed by the allegations in the defendant’s
affidavit that, at the time the written contract was entered into, the
plaintiff agreed with the defendant to fully indemnify and save it harm-
less as against any and all demands and claims under or growing out of
letters patent of the United States, and against any and all suits for the
infringement thereof, by reason of its use of the electric light plant, or
any of its parts, erected by the plaintiff under said contract, and to give
to the defendant, on demand, a good, sufficient, and satislactory bond
80 to doj; that the plaintiff, in recognition of this obligation, tendered to
the defendant a bond, which was not acceptable to and was not accepted
by the delendant, as it was neither good, sufficient, nor satisfactory to
indemnify and save harmless the defendant; and that the plaintiff failed,
on demand, to give to the defendant such a bond as it agreed to do. No’
provision whatever for indewmnity is to be found in the written contract
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sued: on;: nor is it averred in the affidavit of defense that such provision
was omitted therefrom by fraud, accident, or mistake. Now, as it is not
alleged that the agreement with respect to indemnity was in writing, it
must be taken to have been by parol. A writing will not be assumed to
¢xist,'in the absence of express averment of the fact. Marsh v. Muarshall,
supra. Moreover, if the alleged collateral agreement was in writing, the
defendant was bound to annex a copy to its affidavit. Erie City v. Butler,
120 Pa. St. 8374, 14 Atl, Rep. 153; Willard v. Reed, 132 Pa. St. 5, 18
Atl, Rep. 921. It follows, therefore, that without any averment of fraud,
accident, or mistake, the defendant sought, by means of a parol agree-
ment made contemporaneously with the written contract, and as a part
of the-transaction, materially to vary the written contract, and to intro-
duce therein an entirely new stipulation, changing the plaintitf’s liability
under: its implied warranty of title, and imposing upon it an additional
qbligation. Plainly, this defense would contravene the rule, so often
enforced by the supreme court of the United States, that, in the absence
of fraud,/accident, or mistake, it must be conclusively presumed that the
written "contract contains the whole engagement of the parties. Brown
v.. Spofford, 95 U, 8. 474; Bast v. Bank, 101.U. 8. 93; Richardson v.
Hardwick, 106 U. 8. 252, 254, 1 Sup. Ct. Rep. 213. In Pennsylvania,
although.there has been some relaxation of this rule, it must neverthe-
less appear that the party who sets up the oral promise or undertaking
was induced thereby to sign the written contract.. Phillips v. Meily, 106
Pa. St. 536; Wanner v. Landis, 187 Pa. St. 61, 20 Atl. Rep. 950; Sidney
School Fur mtwre Co. v. Warsaw School Dist., 130 Pa. St. 76, 18 Atl Rep.
604. . But the affidavit of defense here contams no a]legatlon that the
defendant was induced, by reason of the alleged parol agreement, to ex-
ecute the written contract.” Under the Pennsylvama decisions, then, the
defense set up is clearly inadmissible.

; Such being our conclusion, we need express no opinion upon the ques-
tion whether, under the collateral parol agreement stated, it was enough
for the defendant simply to allege that the tendered bond was not good,
sufficient, or satisfactory, without assigning any specific reason why it
-was not. It may be here added that, if the fact of tender could be
regarded as an admission against the plaintiff, it would be an admission
merely that the defendant was entitled to such a bond as the plaintiﬁ'
offered and the defendant declined.

. That part of the defendant’s affidavit whlch asgerts that a certain
named patentee has served the defendant with notice of a claim for dam-
ages for infringement of letters patent by the defendant’s use of the ma-
chinery and appliances furnished to it by the plaintiff, and that by such
use the defendant is also liable to another patentee, affords no ground of
defense to this action. A purchaser of property, who has had the full
use and enjoyment of the same, and is in the undisturbed possession
thereof, in the absence of fraud, cannot withhold the purchase price be-
cguse a third person claims to have a superior title thereto, oran adverse
right therein, and threatens to bring suit to enforce the same, or because
of an alleged liability on the part of the purchaser to a patentee for an
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infringement of letters patent, by reason of the use of the property.
Wanzer v. Truly, 17 How. 584, 585; Krumbhaar v. Birch, 83 Pa. St.
426; Geist v. Stier, 134 Pa. St. 216, 19 Atl. Rep. 505.

Fmally, the general allegations, without further specification, that the
plaintiff “has not complied with its contract,”and that the defendant “has
already been put to great delay and exposure and damages to the amount
of ten thousand dollars,” are altogether too vague, indefinite, and uncer-
tain, as the authorities cited at the opening of thisopinion demonstrate
The court below was entirely rightin holding that the affidavit of defense
was insufficient, and in entering judgment for the plaintiff.

J udgment‘aﬂirmed.

Tar Roserr B. Kina.

Tar MArY LYMBURNER.

(District Court, D. Massachuseits. May 31, 1893.)

CoLLISION—SAIL VESSELS BEATING—DUTY T0 RUN OUT TACK.

Two schooners were sailing in the same general direction, closehauled on the port
tack. The swifter vessel, the K., passed the other, the L., to leeward, and then
came about on the starboard tack, and was struck before she had fau'ly gathered
headway. There was sea room enouvh for the K. to have continued further on her
port tack. Held, that the L. bad the right to assume that the other vessel would
beat out her tack, and that for her failure to do so the K. was liable,

In Admiralty. Cross libels for collision.
Frederic Dodge and Edward S. Dodge, for the Mary Lymburner.
Thomas J. Morrison, for the Robert B. King.

NEerson, District Judge. These cases are cross libels for collision be-
tween the schooner Robert B. King and the schooner Mary Lymburner.
The collision occurred on the afterncon of December 12, 1891, near
Bishop and Clerks light, on Nantucket shoals. The weather was fine.
They were both small coasting schooners, laden with lumber, with high
deck loads, and were bound to the westward. They were running in
the same general direction, with all lower sails set, closehauled on the
port tack, and were beating into Hyannis harbor against a head wind
for shelter, the King being to the leeward. The Lymburner was going
about five knots. The King was sailing faster than the Lymburner, and
having passed her to leeward, came in stays to go about on the opposite
tack, thereby ranging across the bows of the Lymburner and getting di-
rectly in her course. After she began to fill away and before she had
fairly gathered headway, she wasstruck by the Lymburner with a square
blow at the main rigging on the port side. Upon these facts the conclu-
sion is inevitable that the collision was caused by the King’s luffing across
the bows of the Lymburner in such close proximity as to render it im-
nossible for the Lymburner to avoid the collision by any change of course.



