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DAvIs- ¢t al. v: SHAFER ol

! (Otreuts Courty W. D. Missouri, S. D. ‘May 16, 1802)

‘4

1. COXaTRUCTION OF CONTEAOT—JQINT AND SEVERAL LIABILITY. L
- 15 A; bontract for the building of a creamery and cheese factory, which purports to
:/be between. the contractors, as fﬁrﬁes of the first part, and the undersigned sub-
. sc;ﬁgw; ag parties of the second part, whereby the parties of the first part agree to
- ‘ddAhb work, ete., for the sum of $6,850, and the parties of the second part agree to
- ﬁgis@aﬁ;&hein own expense the necessary land and water for such building, and
20eiye a credit on the contract therefor of $200, and the subscribers agree to pay
“thié above.amount on the completion of the building ‘according to 'specifications;
‘ pmi thg parties of the second part, the subscribers, agree as soon.as the above
ampunt 18 siibscribed, or in & reasonable time thereafter, to incorporate under the
“laws/ bfthe state, fixing the aggregate amount of stock at not less than §6,850, to be
Lo divid x {(I)];ﬁ_‘.{) shares of §100 each, said shares to be issued to the gubscribers in pro-
_portion to their paid-up interest therein, to which is attached a heading for the sub-
. seribers, thus: - ¢ Names of Subseribers. No. of Shares. Amount of StockatfterIn-
. .corporation; "—which was signed by the defendants, as such subseribers, for various
‘shares. Held, that this was a contract, inter partes, between the partiesof the first
. -part and!the subseribers of the second’ part;, whereby the subseribersbecame jointly
3?35 %qxet&l}y,bound to the parties of the firgt part for the payment of the sum of

y .
3 s“,i,‘?"W‘.“TTEN ConTRACT—PAROL EVIDENOE,

e contract being plain gnd unambiguous, parol evidence as to the intention of

.the subgicribers in signing it; or their understanding of its terms, is not admissible

to vary its expressed terms. . Nor are any statements made by the soliciting agent

of the gart§ of the first part, made ‘while soliciting subscribers, as to the meaning

- ‘and ¢ffegp pf the contract, in the absence of fraud or deceit, competent evidence.

8. SamMe~AWBIGUOUS PHRASES-—INTERPRETATION BY PARTIES. E :

‘Where the contract employs words and phrases of doubtful or ambiguous mean-
ing and #épplitation, the construction placed upen it by the parties thereto by word
and, acts,sespecially where such construction has been:acted on by the parties,

. should prevail over any mere technical, grammatical, or logical interpretation; but
wheie the contract is free from ambiguity, and its meaning is clear in the eye of
the lam, such mode of construction is’inadmissible, -

4. SAME—AGREEMENT 10 FORM' CORPORATION, -/ S

The pravision of the contract. respecting the.organization of the subscribers into
& corporation in no wise affected the assumption of the subscribers of the payment
of the sum of: $6,850,7 That Was & matter:subsequent, Witer sese; asto the subscrib-
erg,,gs.tg how their interests in the joint jproperty afterwards should be held and
menaged. . o S

5.  ALTERATION OF CONTRACT., ’

When said contract Was signed by the first four subscribers it provided for the
payment in cgsb of the sum subseribed upon the completion of the work. = After-
wards, to meet the requirement of subsequent subscribers, the provision was in-
terpoliated, slldwing the subscribers to pay one third in cash, ¢ne third in 60 days,
and qnp:t}hbitq in.4 months.after the completion of work; the deferred payments to
bear 8 per cent. interest from date. Held, that where there are several parties to.

san instrumetit, some.of whom have executed it, and in the progress of the transac-
tion it is altered as to some who have not signed it, without the knowledge of the
first signers, but not in a part affecting the liability of the latter, and is then exe-
cuted by the others, the contract is good as to the first signers, according to the
terms agreed upon by them, and is good as to the subsequent signers, with the ad-
dendum obligation.

6. WAIVER AND EsTOPPEL.

Where the first signers of the contract are the managing committee of the prop-
erty, with whom a copy of such contract, after all the subscribers have executed
it, is left, and this committee afterwards accept the property from the coutractors
as completed according to contract, and certify that the contractors are entitled to
their pay, retain and mortgage the property as that of the creamery company, held,
that all the subscribers are deemed to have waived such alteration, or, at least, are
estopped from asserting such alteration.

B
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7. BAME+~ALTERATION .OF MEMORANDUM.

The following memorandum, placed opposite the name of one of said subscribers,
“Qnly resgonaible for 3 shares, ” is to be regarded as a part of his undertakiug, an
qualifies the contract so as not to bind him for a greater sum than three shares.
Its subsequent alteration without his consent would discharge him. And, having
paid the sum subscribed by him, he is not estopped by the subsequent acceptance
-of the work from pleading such alteration,

(Syllabus by the Court.)

At Law. Action by Davis & Rankin against L. W. Shafer and others
to recover money under a contract. Judgment for plaintifis.
. Mann & Talbutt, for plaintiffs.
Goode & Cravens, for defendants.

Pmm'f:s,':D_ist'riﬂci;:J udge. This is an action by plaintiffs, a firm doing
business at the city of Chicago under the name of Davis & Rankin, to re-
cover a balanc’;e,glx;e on the following contract:

“CONTRACT. AND: SPECIFICATIONS FOR COMBINED BUTTER AND CHEESE
. . FFAOTORY OF CENTRIFUGAL POWER AND MACHINERY.

“We, Davis & Rankin, party of the first part, hereby agree with the under-
signed subseribers hereto, party of the second part, to build, erect, complete,
and equip for sajd party of the second part a combined butter and cheese fac-
tory, at or hear Greenfield, Dade county, Missouri, as follows, to wit: Said
building shall be constructed and finished in substantial accordance with the
specifications hereon, in a thorough and workmanlike manner. The engine,
boiler, and-all other machinery and fixtures shall be properly set up, and shall
be in good runping order;:before the party of the second part shall be required
to pay for, said factory. The parties of the second part do hereby agree to
furnpish at their own. expense suitable land for said building, together with
sufficient water on said lot for the use of the business, and they shall be cred-
ited therefor, as a payment on this contract, the sum of two hundred dollars,
($200.00;) and it is further tinderstood that, in case the said second party
shall fail to furmish said land and water within ten days after the execution
of this coniract, then the said Davis & Rankin, at their option, may furnish
the said land and water. Davis & Rankin further agree to provide and keep
hired at the expense of the stockholders an ‘experienced butter and cheese
maker for ome year, if desired. The above building is to have a capacity for
handling 16,000 to 20,000  pounds of milk per day. Said Davis & Rankin
agree to erect said butter and'cheese factory as set forth by the above specifl-
cations for.:sixty-eight hundred and fifty ($6,850) dollars payable in cash,
ot note as follows:  One third- eash when factory is completed; one third in
secured notes, due sixty days after factory is completed; one third in secured
notes, due sixty days after factory is completed. Notes to draw 8 per cent.
interest from date. We, the subscribers, agree to pay the above amount for
siid butter and cheese factory when completed according to said specifica-
tiohs. Said building to'be ¢bmpleted in ninety days or thereabout after the
above amount ($6,850) is subseribed. Assoon:as the above amount of ($6,850)
is subscribed, or in a reasonable time thereafter, the said subscribers agree Lo
incorporate under the laws of the state, as therein provided, fixing the aggre-
gate amount of the stock at not less than $6,850.00, to be divided into shares
of $100 éach, said share or shares as above stated to be issued to the sub-
seribers heréto in propoftion to their paid-up interest herein. It is hereby
understood that Davis & Rankin will not be responsible for any pledge or
promise: made by:their agents or representatives that do not appear in this
contract, and mage a part thereof either in printing ot writing.. For a faith-
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ful erf rmance of our respectlgve parts of'the contrhct, ‘Webind ourselvés. our
egoi‘s.“admlmsﬁ‘dtox, s, and d¥pigns.’ , :
xecl

t«lus. the ibird, day of August.‘ 1889.

“Names ol Subsbribers " Nowof of Bhkres. Amount, iof btock,
! #tter Incorpotation.”

The aggregate of. the syms subscribed was. about §7,000. Over $4,000
of this’ subscription was aid to the plamtlﬁ's, and on the failure to pay
the balancé of the $6, 858 this suit was’ rough "

The answers admlt the execution of the' contré.ct ‘and its’ completion
and performance by the plaintitfs according to the specifications, and its
acceptance by the defendants, whosti]l hold and are operating the plant,
a8 a voluintdry associatioh, without having mcorpbraéed as the contract
contemplated. “They' 1nterpose as a Speual défense: First, that the con-
tract is only several, and that both by its térms’and the understandmg
of the parties thereto the:subscribers were to be bound only to the ex-
tent of the swins subscribed by them, 'which stms varied from one to

three hundréd dollars. . :And, second, that the contract when signed by
them had in it a blank space betweeti: the words, “sixty-eight hundred
and fifty’ doltars,’ pﬁyable in cash,” and the words’ following, ¢ We, the
subscribers, hereto agree to pay, the above amount,” etc.; and the follow-
ing words: “Or note asfollows: . One third cash when factory is com-
pleted, one third in secured notes- due sixty days alter factory is com-
pleted, one third in secured notes due four months after factory is com-
pleted, notes to draw 8% interest {rom ‘date,”—are alleged to have been
inserted in this blank space after the execlition of thé contract. And,

tlnrd that’ p]amtlffs, by thelr declarations and acts, treated the contract
as severa,l, and not as a joint obligation.  And, fourth that the defend-
ants afterwards, for a-valuable consideration, executed a release to the
defendants from their joint obhgatlon to :pay the whole of the contract
price on condition of their paying the single amount of their respective
8ubscriptions. And the defendants Jacobs & Co. plead further that at
the time of making their subscription they wrote after the “$300,” sub-
scribed by themn, the words, “only responsible for 3 shares.” The repli-
cation took issue on the new matters thus pleaded. By stipulation of
partles a jury was waived, and the case submitted to the court for trial.

- The first question of prlme importancé is as to the purport of the con-
trict.  Does it impose g joint and seVeral obligation on the subscribers
to pay the whole contmqt price, or are they bound only severally to the
extent of the sums respectively subscribed by them? To answer this
guestion is only. to read ‘the contract. . It declares.in the opening para-
graph that it is an agreement of * Davxs ‘& Rankin, parties of the first
part, * * * ‘with the undersigned subscribers hereto, parties of the
second part.” Then: “The parties of the second part do hereby agree
to furnish at their own expense suitable land for such building, together
with sufficicnt water on said lot for the use of the business, and they
shall be credited. therefor, as & payment on this contract, the sum of
$200.” This provision clearly shows that it was a joint undertaking,
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The subgcribérs, the parties of the second part, as.one act, at the.expense
of all, were to fariish the land and water, and ‘as one person were to re-
ceive eredit forithe $200, and not each an aliquot part; proportionate to
the'amoant by him su‘bscribe'd;‘ ! Then comes the following clause: “We,
the subsdfibers,: agree to pay ‘the above amount for said butter and
cheese. factory - when completed ‘according to specifications.” There is no
ambiguity; no:conceivable uncertainty about it. It is a: plain, explicit,
ameconditional proinige, for-an expressed valuable ¢onsideration; to pay
to Davis:& Rankin/“the above amount,” which is $6,850. . It could not
‘well be moredirect and: positive. ~And by express provision.of the stat-
ute the contract:is joint-and:several.. ‘Rev. St. Mo. § 2384. .Upon what
recognized principle of law; then, can detendants stand for their conten-
tion that it was:the-intent and understanding of the parties that the de-
fendants ‘were 1o be bound only. to'the extent of the:amount of subscrip-
tion'set:oppodite’their respectivenames? - It is.elementary and unyielding
law that*when parties *have deliberately: put their engageménts into
writing; ih such termnsas import a:legal obligation, without any uncer-
tainty as 1o the object or extent of such engagement, it is conclusively
presumed ‘that the whole engagement of the parties, and the extent and
mannet of their undertaking, was reduced to writing; and all oral "testi-
mony of a previous ¢olloquiumni between the parties; or of conversation or
declarations:at the time when it'was completed or afterwards, as it would
tend in many instances to substitute a new and different contract for the
one ‘which was really agreed upon, to the pre_]udlce, possxbly, of one of
the parties,'is rejected.”. - 1 Greenl. Ev. § 275,
Phillips thus succmctly states the rule:
= “It is # general rule that extrinsic.evidence cannot be admitted to contra-

dict, add to,. subtract- from. or. vary a written mal:rumenc.” 2 Plul. Ev.
(Edw. Ed.) 637. . S

* Nor ig' it-competent for either of the parties to prove alumde how 8
‘written contract was understood by either of the parties in an action at
law in the absence of vitiating fraud. Bunce v. Beck, 48 Mo. 266; Bige-
low v. Collamore, 5 Cash. 226; Harper v. Gilbert, Id. 417 Gould v. Lead
“Co., 9 Cush. 338—345 Mickael v. Insurance Co., 17 Mo. App 23; Burress
v. Blair, 61 Mo. 133, The observation of Judge Taylor in Smith v.
“Williams, 1 Murph. 430, is quite applicable:

-* “The. first reflection that occurs to the mind upon the statement of the
‘question, independent of any technical rules, is that the parties, by making a
written memorial .of their transaction, have impliedly agreed that, in the
event of any future misunderstanding, that writing shall be referred to as the
proof of their, act and intention; that such obligations as arise from the paper
by just cunstructxon or legal mtendment shall be valid and eompulsury on
them, but that ‘they will not subject themselves to any stipulations beyond
the contract, beeuuse, if they meant to be bound by any such; they might
have added them.to the writing, and thus have given them a.clearness, a
force and direction, which they could not have by bemg trusted to the mem-
ory of a witness,”

‘No statements made by agents while sohmtmg partles to mgn the con-
tract as to how they understood its provisions, or even had they gone
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so far-ag:to say that the subscribers would not: be reqitired: fo- pay more
$than the-sum: subscribed by each, could: in this action.control the ex-
iplicit: provision; of the written instrument. binding them for the payment
of a given sum..:: Wakefield v. Stedman| 12 Pick. 562; Hakes v. Hotchkiss,
23 Vt: 232; Paddock v.. Bartlett, (Towa;,) 25 N. W, Rep. 907; Manufaciur-
ang Co. v, Hale, (Kan.) 17 Pac. Rep. 601.: The subsequent provision
of the writteni contract respecting the otganization of the concern and its
erection :into & ‘business corporation under the state law in mo wise
affected thé liability of the defendants for their already expressed assunp-
tion of payment of the contract price .of $6,850. - That was a matter
subsequent, dnter sese, as to'the subscribers, as to how their interests and
rights in and to:the joint property thus acquired should besecured, fixed,
and manageds: It was upon the basis, among: themselves, as stockhold-
ers. to the extent of the sums paid by them: in the corporate property and
its earnings. - On its organization the stockholder would become liable
for the debts:subsequéntly contracted’ by it to'the extent only of his un-
paid stock.' ' Failing to organize as a corporation, the promoters of the
scheme-—the subscribers—would, inter s¢, be a joint stock -association,
and, as to creditors of the eoncern, they might be held as‘ partners,
Martin v, Fewall, 79 Mo. 401; Smith v, Warden; 86 Mo. 382; Pettiz v.
‘Atkins, 60 Tll.-464; Bigelow v. Gregury, 73 IlI, 197; Wells v.. Gates, 18
Barb. 554. - The heading to the subscription list appended-to. the con-
tract is significant. . “Amount of stock after incorporation,” shows that
the subscriber did not become such stockholder until after incorporation,
and that the subsequent act depended upon himself, beyond. the control
of the plaintiffs. : S I <=‘
Strenuous effort -was made at the trial by defendants to show that- by
the subsequent dcts and:declarations of plaintiffi’ agents, while trying to
collect the subscription, in taking notes from individual subseribers’ for
the amount of their subscriptions'and -the:like, they placed: upon the
contract; their own interpretation; that it was not designed to hold the
subscribets .for:a sum greater than the amount. of stock subscribed.
Such evidence would. be competent if suited: to: the .case. . Where the
contract in question employs words or terms of doubtful or ambiguous
meaning and, application, the meaning and, application given them by
the parties to the contract and acted on by them should prevail over any
Jechnical, grammatical, or logigal interpretation of the words and. phrases.
But where the contract is. free from ambiguity, and “its meaning is clear
in the eye of ‘the law,” such evidence is clearly incompetent. Railroad
Co. v.. Trimble, 10 Wall. 367; Michael v. Insurance Co., 17 Mo. App. 23;
Chrisman 'v. Hodges, 75 Mo. 418; Miller v. Dunlap, 22 Mo. App. 97,
Rightfully understood, there was ho legal or mordl incompatibility in the
claim of plaintiffs that these defendants are bound for the unpaid balance
of the debt,-and their efforts to collect the individual subscriptions by
taking notes or otherwise as best they could. ‘The circumstances attend-
ing the organization of such an enterprise contemplate that its success
depends:upon: the subscription of enough stock to. pay for the plant,
without:which no single subscriber would enter into.it. . It interests the
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contractors, ‘therefore, to obtain the requisite amount of subscription;
and the usual course of proceeding in inaugurating such enterprises is for
the contractors to collect and receive such subscriptions to an amount
sufficient to pay the contract price. This course accommodates the sub-
scribers. The conduct of the subscnbers, indeed, invited the plaintiffs
to ‘this course. The correspondence in evidence between the plaintiffs
and their agent on the ground at Greenfield shows that up to the day
when the work was completed, and the same was accepted by defend-
ants’ committee as satisfactory, no complaint was made by defendants,
or any objection made to the payment of the sums subscribed by them.
This correspondence, which is a part of the res gestz, shows that when
pay day came trouble came. Some paid, while the minority shirked,
skulked, and refused. It was the policy, as it was to the interests of
plaintiffs, who were largely engaged through the country in inaugurating
like industrial enterprises, to avoid friction, delay, and litigation. The
letters show that plaintiffs, from their business house in Chicago, were
solicitous that their collecting agent should settle with the subscribers on
any reasonable terms which would obtain the money due them, and even
submitted to delays and discounts. For defendants now to take shelter
in these acts to escape their expressed undertaking, is to seek to take ad-
vantage of their own wrong.

As to the alteration of the contract. It is important to "ascertain the
facts pertaining to this issue before discussing the law, as it will eliminate
some of the propositions contended for by counsel. Without reviewing
in detail this eviderice, the conclusion reached on the whole evidence
and attendant circuinstances is that, when the contract was signed by
the first four subscribers, L. W. Shafer, Jacobs & Co., Harper & Co.,
and John A. Davis, the words alleged in the answer to have been writ-
ten in the blank spiace were not then written therein, (the other parts of
the contract being on printed form;) but they were inserted before the
other parties signed it. I base this conclusion upon the fair and reason-
able deduction from Mr. Davig’ testimony. He undertook to assist
plaintiffs’ agent in securing the names, and went around with him to so-
licit and influence subsecribers. He testified that at once they encoun-
tered the objection to the provision in the contract for a cash payment,
and he stated to the agent that in the condition of the people (gen-
erally farmers) to whom they must look, cash payments would be an ob-
stacle, and provision should be made for time, etc.; and it was a fact
quite noticeable to the court at the trial that many of the unadvised de-
fendants on the witness stand testified about something being said by
the agent as to part cash and time on the balance, while denying that it
was in the contract. And Mr. Jacobs stated on cross-examination that
the writing was not in the contract when he signed it, and that he first
noticed it in there after three or four had signed it. Superadded to
which, is this potential fact: For what conceivable reason, consistent
with business sense and the instinct of self-interest, could plaintiffs or
their agent have inserted such a clause after the partles had signed the
contract? As it then stood they were obligated to pay in cash on the

v.50F.no.9—49
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completion of thetwork; whereas by the interpolation.they would be re-
quired to pay:only one third cash, and have 60 days. and four months
extension on,the.balance,. - With or without the: proyision, any sub-
setiber. could’ pay. the, cash, and with it he could have time if desired.
No:advantage to. the: bbhgeea is apparent, and no,wrong to the obligors
whas:done by the imputed insertion. There is the absence of any rea-
sonablé motive for plaintiffs to make said mterpolatmn without defend-.
ants’- khowledge or eonsent, . Furthermore, the evidence shows that the
subgeribers: committed the. matter of the contraet and this property to
the management of an executive commitee composed of four of their
number, three of whom-—-Davis, Shafer, and Harper—were the parties
wha:signed the contract befere the interlineation was made. When the
subscription list, in its present form, was completed, a copy thereof was
left with defendants’ committee, where it has ever.since remained. In
Axigrust of that year. this ‘committes; on-. behalf of . the association, certi-
fied:tq the: p]amtlﬁ's that- they had .gelected angd- procured the tract of
]nndsuﬁonxwhichfto erect “the combined butter and cheese factory,” and
recommended, the - plaintifis “to proceed .to erect said combined butter
and. cheese: factory, thereon:according to our gontract with you.” On
November:1, 1889, atter they had this copy of the,contract of subscrip-
tion, this same committee, “for Greenfield Butter. & Cheese Factory
Company ”-certified to the plmntﬂfs, 4in Dbehalf of and .for the stock-
holdersi of: the . Greenfield Butter .& Cheese Factory Company of Green-
field, state: of Missouri,” that the. plaintiffs, contractors. as aforesaid,
had “¢ompleted the .same. accerding.to contract and specification, so
far as:we, with our inexperience, arp able to ascertain. And we do
hereby accept the samé, and recommend that Davis & Rankin, con-
tractors, be paid for same according to the terms of contract with them,.
a8 goon : a8 B practical test: shall -be made showing the manufacture of
butter and cheese, and 136 feet of additional piping for pump shall be
furnished.” These conditions having,been complied with on the part
of . the plaintiffs, on the 18th day; of November, 1889, this committee
issued .to, plaintiffs..an. unconditional certificate, stating that they bad
“completed the same. agcording: to:the contract and to. our satisfaction,
and we do hereby accept the.same, and: recommend that Davis & Ran-
kin, contractors, be paid for same in accordance with our contract with
them.” This committee for the subseribers thereupon. took possession
of the property, haveever since held it, and have mortgaged it for debt.
The only objection ever.interposed by. any.of them up to_the time when
calléd upon: for settlement was that they wished .to be released individ-
ually from any further liability on payment of their respective subscrip-
tions; and, among them, they have since paid over $4,000 of this sum.
If the question were res dntegra, it would be difficult to discover any
gound reason.or ethics for-discharging either the frst or second set of
subscribers from. their obligation to pay. The second set are clearly in-
dividually bound, because. the insertion antedated their subscription;
the first four signers,. because the interlineation was neither intended to
delraud them; nox did it work to them any harm, nor did it secure any
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advantages’ to the obligees, - " The contract, as signed by them, was'-éomi-
pléte, tnconditional, bmdmg them to pay cash on the completion of the
work. That nght remains to them, and the only effect of the -added
proyision was to give them the option of other terms of paynient.: No
such change, made without evil intent, and working no mjury to the
obligée, and securing no advantage to-the: obligor, ought, in my judg-
ment, to be deemed material. The rule of damnum absque injurin ought
to_be applled to such case. The authorities in-this state are otherwise.
But courts have, from sheer force of reason and common sense, (which
is the surest basis of justice,) felt constrained to'temper the rigor of the
rule against’ alterations to the extent that “where there are several par-
ties to an 1ndenture, some of whom have executed it, and in the prog-
ress of the transaction it is altered as to those who have not signed it,
without the knowledge of those who have, but yet in a part not at all
affecting the latter, and then is executed by the residue, it is good as to
all.” 1 Greenl. Ev. par. 568;'1 Add. Cont. par. 389; Doe v. Bingham,
4 Barn. & Ald. 672; H'ibblewhite v. McMorine, 6 Mees;‘&W. 208; Hall v.
Chandless, 4 Bing. 123. So'it has been held that, where a mortgagor
altered a mortgage after it -was signed by his comortgagor, without the
latter’s knowledgé or consent, by inserting therein-a description of other
property, the mortgage ‘was valid as to both., It was'good as to the first
mortgagor as to the property described therein when he signed it, and it
bound the second mortgagor as to the additional property as well as to
the other property. Vin Horn v. Bell, 11 Towa, 465. So here the con-
ttact was complete when the first four subscribers signed 1t, but in the
progress of its execution an alteration was made to meet the require-
ments of other parties, which merely extended to them the privilege of
other terms of payment without affecting any existing right of the first
obligors. It séems to me that it is a fit case for the application of the
maxim ubi eadem est ratio, endem est lex. But, waiving this proposition
of law, the facts hereinbefore recited, as to the acceptance of the prop-
erty upon the completion of the contract, the retention of the property
and dealing with it as their own, clearly constituted a waiver and estop-
pel combined. Shafer, Harper, and Davis waived it when they accepted
the building, machinery, and work. They ratified the contract through
the executive committee, to whom the matter was intrusted by the sub-
scribers, when they took possession of the building for the association,
and they created a fatal estoppel by occupying it, treating and dealing
with it as their own, As said by CHrrry, J., in' Re Chesham, 31 Ch.
Div. 473:

“ A man shall not be allowed to approbate and reprobate. 'If he approbate,
he shall do all in his power to contirm the instrument which he approbates.

% * % Ifa man-approbate his obligation, he is confined to his adopting the
instrument as a whole, and abandoning everything inconsistent with it.”

See Evans v. Foreman, 60 Mo. 449; Bibb v. Means, 61 Mo. 289; Quf
Jey v. O’Reiley, 88 Mo. 429; Austin v. Loring, 63 Mo. 22, 23; Green V.
Railroad Co., 82 Mo. 65&-—659 Brown v. Wright, 256 Mo. App 54; Im-
boden v, Insurance: Co:, 81 Mo. App. 321; :‘Mayor v. Sonneborn, 113 N.
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Y. 423, 21 N. E. Rep. 121; Walker v. Mulvean, 76 Ill. 18; Rapalee v.
Stewart,. 27 N. Y. 810; Duff v. Wynkoop; T4 Pa St. 300; Rau v. Little
Rock, 34 : Ark 303. ‘

There 18 amply sufﬁclent in the pleadmgs to present this issue. The
pet,ltwn avers and the answers admit the acceptance of the work. And
it is spegifically pleaded in the reply that said alteration in the contract
was “there at the time defendants accepted the said creamery, fook the
deed to said property, and assumed the control of thesame, and that the
same was well known to. the defendants.” It is the legal. effect of the
facts pleaded, rather than: the designation given them by the pleader, on
which the law administers relief. . Greenwood v. Insurance Co,, 27 Mo.
App, 417; Olden v. Hendrick, 100 Mo 534, 13 S. W. Rep.. 821.

There is no inconsistency in fact or law between plainti ffs’ denial of
making the alleged alteration in the contract, and then alleging that de-
fendants by their conduct and acts had Wawed or ratified the act, orhad
created an estoppel. The. contrary rule is a relic of barbarism in prac-
tice, by which justice was subordinated to form. Nelson v. Brodhack,
44 Mo. 598; Puirick v. Gaslight Co., 17 Mo. App. 462; MeCormick v.
Kaye, 41 Mo App. 263. . The observation of SHERWOOD, J.,in Bankv.
Amtrong‘ 62 Mo. 65, is to be understood with reference to the state of
facts under consxderauon The reply only tendered the issue of no al-
teratlpn, without pleadmg any fact which would constitute a waiver or
estoppel. .

As to the release pleaded in the answers, it is only necessary to state
the facts.to show that it is without merit. ~After the plaintiffs had kept
and, performed the contract on their. part, the duty and obligation de-
volved; on. defendants to pay the contract price. They declined to do
80, however, unless plaintiffs would yield to.their coniention that the
undertaking was that each. subseriber was bound only to the extent of
the stock subscribed, and unless the plaintiffs would also. waive their
right. to file. a mechanic’s lien. Even had the agent been authorized
thereto, . the release would be inoperative. It is not predicated of
any new, valuable consideration, and as such it is a mere nudum pac-
tum. When a contract “has become executed wholly: or in part by the
passage of a consideration it cannot be discharged by a s1mple agreement,
but only by performance of its terms, by a release under seal, or by an
accord and safisfaction.”: ,Foster v, Dawber, 6 Exch. 839; 3 Amer. &
Eng. Enc. Law, p. 890, § 56.. “Tt is an old rule of the common law
that the payment of a sum less than that which is due cannot operate
a8 a satisfaction of the debt.” Id. p.895, § 67. The facts of this case
do not bring this release within the bounds of the rule. respecting the
compromise of doubtful claims or the settlement of rights in a disputa-
ble contract. Aside from this, the agent, Burr, had no authority from
plaintiffs-to execute such a paper. - By the contract- itself it is stipulated
“that Davis & Rankin will not be responsible for .any pledge or promise
made by their agents or representatives that do not appear in this con-
tract, and made a part thereof, either in printing or writing.” Parties
are presumed to know thelaw. :A collecting agent possesses only lim-
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ited anthority. As such he has no implied power to compromise debts
or executesuch a release. Corning v. Strong, 1 Cart. (Ind.) 329; Ward v.
Evans, 2 Ld. Raym. 928; Sykes v. Giles, 5 Mees. & W. 645; Miller v. Ed-
mondston, 8 Blackf. 291; McHany v. Schenck, 88 I1l. 857; Prattv. U. S., 8
Nott & Hunt. 108; Story, Ag. (9th Ed.) § 99; Buckwalter v. Craig, b5
Mo. 71; Greenwood v. Burnes, 50 Mo. 52. The managing committee for
defendants were advised by this agent when they demanded such release
that he had never done such a thing, and that he would communicate with
his principals. ~Accordingly he did write to them on the 8th day of
November, 1889, in which he stated that the company had had a meet-
ing and advised the subscribers not to pay until the machinery was
tested, and until plaintiffs would give them something to show that they
would look to each subscriber for what he subscribed and no more, and
unless the plaintiffs would not file a lien on the building. To this letter
plaintiffs replied on the 11th day of November, 1889, in which the agent
was authorized to concede the defendants the release against a mechanic’s
lien, “as they [defendants] are amply responsible, and, if they would
force us to give it to them before they would settle, it would not be worth
anything anyhow.” No authority was given the agent to execute a re-
Jease beyond the matter of the mechanic’s lien. Instead of demanding
to see the agent’s written authority, after being advised that he would
write to the plaintiffs, the committee accepted the mere parol statement
of the agent. They could not thus bind the principals. Story, Ag. §72;
Wilson v. Rairoad Co., 114 N. Y. 487, 21 N. E. Rep. 1015; Gair v.
Tuttle, 49 Fed. Rep. 198, (opinion recently filed in this court.) Neither
the agency nor the extent of authority can be established by proof of the
imputed agent’s declarations and acts. Anderson v. Volmer, 83 Mo. 406;
Fougue v. Burgess, 71 Mo. 389.

The only remaining issue is the defense interposed by Jacobs & Co.,
ag to the allegation of the memorandum placed opposite their name
on the subscription list. I credit the testimony of Mr. Jacobs, to
the effect that at the time of the execution of the instrument the words:
“only responsible for 3 shares” were written in pencil just after the fig~
ures “300,” which represented the value of the shares subscribed by
them. Such memorandum or addendum belongs to the “four corners”
of the instrument, and is as much.an integral part of it as if it had been
inserted in the body of the contract.  “If such memoranda are at the
foot or on the back of & note or other instrument when executed, they
constitute a part of the contract.” Bay v. Shrader, 50 Miss. 330; War~
rington v. Early, 2 El. & Bl. 763; Wait v. Pomeroy, 20 Mich. 425;
Wheelock v. Freeman, 13 Pick. 165; Railroad Co. v. Atkison, 17 Mo. App.
494; Ruilroad Co. v. Levy, Id. 504, 505; Burchfield v. Moore, 25 Eng.
Law & Eq. 123. These words, then, are to be construed as if they had
been inserted immediately after the chief clause obligating the parties of
the second part to pay the contract price of $6,850. What, then, would
be their legal import? For what purpose were they employed, except
to qualify the extent to which Jacobs & Co. proposed by their signature
to be bound? It would be strained and overtechnical to say that as
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they, used. the words 8 shares” they.intended only to place a limit on
their r¢sponaibility as shareholders, and, as they would not become such
until after dncorporation, the term ghould be restrained to the subject-
matter;, rather. than be extendedto, the :general undertaking in the
body. of the contract. . There ,could :be-no motive nor sensible object in
employing such words as a limitation:alone on their responsibility as to
the.other shareholders, as in no event could the sharcholders be bound
inter s¢.or to general creditors for a greater sum than the amount of their
shares. Mr. Jacobs testified that after reading the contract his appre-
hension was that it bound each subgeriber for the whole sum, and that
he so stated tp the agent, and wrote the words of qualitication for his
protection against such construction. : When the plaintiffs, through their
agents, accepted. the paper. with this memorandum, they took it as a
part of the contract of Jacobs & Co,, and are bound thereby. There is
no repugnancy between the general clause binding the subscribers to the
payment of the entire sum and the limitation as to Jacobs & Co. It was
a contract dnfer partes, being executed successively by the parties of the
second part. - When handed to Jacobs & Co. for signature, the transac-
tion, as to.them, is to be,viewed as if they had interpolated the words
before signing:. “But as to Jacobs & Co. it is understood that they are
"bound only to the extent of $300.” In respect to the alleged alteration
of this memorandum, it is sufficient to say that the words are somewhat
blurred, but sufficient of them remains to satisfy my mind that they
were there. The answer does not aver that plaintiffs made the deface-
ment, nor does. the evidence show by whom it was done, or how it oc-
curred. If altered by the plaintiffs, it operated to discharge Jacobs &
Co.; if done while in possession of plaintiffs, it devolved on them to ex-
plain it. The act of Jacobs & Co. in placing this qualification on their
liability is a suggestive answer to the, contention of counsel that it was
the common understanding of the subscribers at the time of the execu-
tion of the contract that they were only to be severally bound to the ex-
tent of the shares respectively subser'bed by them. The very fact that
Jacobs & Co., who were the second signers of the contract, saw the sweep-
ing terms of the obligation before; their eyes, and placed such memo-
randum opposite’ their name, was suflicient to put every subsequent
signer on his guard. It was a warning signboard to them. - The argu-
ment of counsel that the subsequent signers should be deemed to have
regarded this memorandum as equally applicable to themselves is not
even plausible. The very reverse is the only reasonable inference. After
being thus warned by .the precautionary action of Jacobs & Co. in pla-
2ing their names to the ingtrument without any qualification, the conclu-
sion is inevitable that they swallowed the whole obligation. It follows
that as to all the defendants duly served or appearing hereto, except as
to Jacobs & Co., the issues are found for the plaintiffs. Judgment ac-
cordingly, : :
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AnDERSON v. Fier of al.
{Ctreuit Court of Appeuls, Third Circuit. May 6, 1802.)

L PATENTS YOR INVERTIONS—LICENSR.

A person who had produced mantels of a new design sold two of them to a man
ufacturer, who avowed an intention to use them as copies. Held that, although
the sale was at the usual price, it must be considered as equivalent to a consent that
the manufacturer might use the design, and the inventor, having subsequeatly ob-
tained a patent, could not sue the manufacturer or his customers for infringement.

8. Bame. : o
It was immaterial that the inventor sold only upon the manufacturer’s assertion
that he would purchase elsewhere; it appearing the mantels were on sale by othiers.
48 Fed. Rep. 777, afirmed. . S

- Appeal from the Circuit Court of the United States for the Western Dis-
trict of Pennsylvania. . A oy

In Equity. Suit by William Anderson against Eiler, Breitwieser &
Co., for infringement of a patent. The bill was dismissed, and com-
plainant appeals. Affirmed. :

W. L. Pierce, for appellant. .

James Aylward Develin, for appellees.

Before AcHeson, Circuit Judge, and BurLer and Greexn, District
Judges. :

BurLer, District Judge. . The suit is for infringement of letters patent
No. 19,872, granted to William Anderson, June 23, 1890, “for designs
for mantels.” ., The mantels sold by the respondents are made after the
complainant’s design, and are covered by his patent. They were pur-
chased from Mershon, Brown & Co., who made them. Several defenses
are set up, ainong them a license in Mershon, Brown & Co.; and as we
think this is sustdined by the proofs, we need not consider any other.

It appears: that Mershon, Brown & Co., who are manufacturers of
mantels, wishing to use this design, (not then patented) purchased from
Mr. Anderson (through an agent) two of his mantels, as samples, for
this purpose. The agent explicitly informed him of their object in the
proposed purchase, as the proofs show, and ashe admits. He thus sold
the mantels. with. knowledge that the only object in purchasing was to
copy and use his design, and did it without objecting to the use con-
templated. The inference is therefore, we think, irresistible that he
consented to this use. Whether he actually consented or not, how-
ever, the circumstances estop his denial. His silence at the time closes
his mouth. If he did not mean to consent he should have said so.
Such denial now, and a recovery of damages for infringement, would
constitute a fraud. It is true that the sum paid for the mantels was not
large; no more than the usual price for their common use. Whether it
was disproportioned to the value of the special use mentioned depends
upon the question whether a monopoly in the design was then contem-
plated by either party. Clearly Mershon, Brown & Co. did not contem-
plate it. They supposed the design was open to the public, and virtu.



