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et numbers, and volunianly assummg the extra hazards thereby in-
ctitréd, but the railroad _companies are-nevertheless bound to take pre-
cauﬁons commensurate to the risks they have imposed on the unprece-
dénte&_ érowds thus invited. What would constitute ordinary care in

recautlons taken for a ¢rowd of 5,000 people might not be ordinary
care in case the crowd numbered 10 000. The traveler, as one of 10,-
000 pasﬁengers, is entitled to the same degree of care that is due to h1m
as one of §,000. If the carrler which has sohelted the 10,000 passen-
gers, to travel over its road cannot give to_them' this proper measure ot
care, and an injury thereby follows, it is respons1ble. It cannot invite
and uadertake to transport mote passengers than its capacity justifies,
and ‘then' excuse itself by clalmmg an unprecedented crowd, and that
mdmary care as to the passengers in its depot was used. For these
reasons I any nof. disposed ‘to disturb the verdict as found by the jury.

" The motlon wxll therefore be overruled, and- Judgment entered,

Smm v. stsoum P‘A‘d. RYi Co.

‘vu’ o

(G&rewu Court, W D. Mtssmm, W. D narch 7,1892.)

PLEADING——AMENDMENT—LIMI'RATIQNS
‘ Where, in'an action againsta railroad company for causing the death of an em-
- -ploye, thie origina) petition proceeds entirely on the ground of the company’s neg-
llgence mJb employmg an engineer of known ipcompetence, an amendment which
“* ‘claims on thé'ground of the engineer's negligence merely, introduces a new cause
.1 of action, and does not relate back to the filing of the original petition, 8o as to
) escape the bar of the one-year limitation prescribed by Rev. Bt. Mo. § 4429

At law.’ ~Action by Kate Smith agamst the Missouri Pacific Rail-
way Company for damages for cansing the death of her husband.
Heard on demurrer to the amended petition. Overruled as to the. first
count and suatamed ag to the second.

Wamer, Dean & Hagerman, for plamtlﬂ'

The original ppetition was founded on the second section of the damage
act, being section 4425, Rev. St. Mo. 1889. The cause of action stated in
the second count of the petition is the same cause of action as that stated in
the first count, bemg the killing of the husband of the plaintiff through the
neglrgencé of the servant of the defendant in running and managing its loco-
miotive enigine,.  Both counts of the pétition are founded on the same section
of the statute; the measure of ddmages being the same ineach. It is not
the substitution of another and new cause of action, but an amendment.
In 8covill v, Giasner, 79 Mo. 449, Judge PHILIPS, in delivering the opinion
of the court, says: “Two, tests by which we determine whether a second pe-
tition is an amepdment or a substitution of a new cause of action are: (1)
That the same’evidence will support both petitions; (2) that the same meas-
ure of daniiiges will apply to both, If both of these fail, the pleading is not
an amendment:” See, also, Lottman v. Barnett, 62 Mo. 159; Gourley v.
Railway Co., 36 Mo, App.:87; Land. Co. V. Mingea, (Ala.) 7 South. Rep. 666;
Kuhns v. Railway Co., 76 Iowa, 67, 40 N. W. Rep. 92; Dougherty v. Rail-
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road Co., 97 Mo. 647, 654, 655, 11 S. W.. Rep. 251; Davis v. Raflroad Co.,
110 N. Y, 646, 17N. E. Rep. 733; Railroad Co. V. Denson, (Ga.) 9 8. E. Rep.
788; Railroad Co. v. Kitchens, 1d. 827; Harris v. Railroad, 78 Ga. 525, 8
S. E. Rep. 855; Carmichael v. Dolen, 25 Neb. 835, 41 N. W. Rep.178; City
of Bradjord v. Downs, (Pa. Sup.) 17 Atl. Rep. 884; Raiiway Co. v. David-
son, (Tex. Sup.) 4 8. W. Rep. 636; Railway Co. v. Chapman, (Ala.) 8 South.

. 813; Silver v. Railway Co., 21 Mo. App. 5, as explained in Sims v.
erld, 24 Mo. App. 557, 567.

Elijah Robinson, for defendant.,

Paivirs, Distriet Judge. The amended petition herein is demurred
to on the ground, principally, that the cause of action is barred by the
one-year limitation prescribed by section 4429, Rev. St. Mo. It raises
the question as to whether or not the new matter set out in the amended
petition is in the nature of a continuation of the original cause of ac-
tion, stated merely in different form, or whether it, in effect, states a
new and different ground of recovery. - As the injury occurred in 1881,
and the amended petition was not filed until 1889, the action would be
barred, if the amended petition in fact presents a new cause of action. This
is conceded.. The gravamen of the original cause of action is the imputed
negligence of the defendant railroad company in taking and retaining in
its employ a servant of known inexperience and incompetency. The
injury is charged to have resulted from this negligent act. - It is fur-
thermore quite apparent that the framer of the petition, first drawn. in
1882, had. in mind the fact that under section 4425, Rev. St. Mo., on
which the cause of action is based, it had been ruled by the supreme
court (Proctor v. Railroad Co.,64 Mo. 112) that a railroad company was
not liable for the death ef an empleye resulting from the negligent act
of a fellow servant, unless the company was chargeable with negligence in
employing ap unskilled and incompetent servant, from whose act the in-
jury ensued, or was negligent in providing insufficient machinery and
the like.. Hence the pleader. proceeded upon the theory that the in-
Jured party was a fellow servant, and that the company was guilty of
culpable negligence in employing an incompetent coemploye, by whose
negligent -act the death occurred, TUnder the .original petition it de-
volved on the plaintiff, in order to a recovery, to establish by evidence
the two facts: = Firsl, that the engineer in charge of the train was un-
skilled and incompetent and that this fact was known to the defendant
-at the time of the injury, or might have been known to it by the exer-
cise of due diligence; and, second, that the injury was traceable to this
incompetency. MeDermott v. Razlroa,d Co., 30 Mo. 115.

So far as the first count of the amended petition is concerned, it may
be conceded, to plaintifi’s contention, that it but states the same cause
of action relied on in the original petition, by a simple variation in
the averments, with others sui generis, affecting the demand already in
issue; and therefore the new matter has relation back to the time of
filing the original suit, and is no more amenable to the plea of the stat-
‘ute of limitations than was the original action brought within the. year
Buel v. Trangfer Co., 45 Mo. 563. :
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<O Bat the *atint 'of the amended petition presents the principal
controvexsy‘ co‘} f'c unt hegatzves the idea that the deceased was a fel-
low, servaq&,of the epg;neet in charge of the Qram, . It also entirely omits
the allegation.of. tha-original petition, and that; of the first count of the
amended. petitiony a8’ to ‘incompetency. . of: the: engineer,. but. proceeds
1pon 'the theoty that the injured perdon was not a fellow servant of the
person doing the injury, and that the death resulted solely from the
want of due and proper care and vigilance by the engineer.. Had the
plaintiff gone to trial on the original petition, her action would have
wholk ﬂ?ﬁed withofit' prbo‘f of the two facts,—that the engineer was an
wunski ed”di' mcompeten‘b person, ‘frtrusted. wlth the management of the
engindat the time of the injury; snd-that this fact was known to'the
deténdant: cmﬂpdny, or could’ have béen'known to'it by the exercise of
pf‘ofier diligence, -Ard had she'attempted such proof, and made out &

primi! Jacte tase; the défendant mighthave'defeated her siction by satisfac-
ti)’i Jcﬂﬁn%é‘ﬁ'aihng ‘proof either that'the engineer was ‘a person of recog-
nizp d'skill'dnd experieride; or that the defendant in em‘pfoying him had
useld every ‘reeisonable exértion to ascertain ‘his fituess; and was satisfied
therdof, before intrusting him' with- the’ management’ of its- locomotive;
wheréas;'by the amended petition, no such burden is assumed by the
plamtlﬂ"“ "Shis’ condedés the fitness: ofithe éngineer for the duty imposed
upori ‘hitn by the defériddnt, and shifts thé ground of ¢oiitest to that of the
want of 'diié care and’ Mgﬂhnce on the part of the engineet in managing
and rinnfing his locomotive. - Not ‘ohly that, but she attempts by this
amendmeéit’ to' escape the’ implied concession of’ thie original petition
that the'décensed was at the time 6f the injury a fellow servant—a co-
employe~~of the engmeer “Thus it i§ apparent that the issues are ma-
teriaily différent. - The defendant must rearrange its lines of defense;
the’evidehce, which under the original -petition would ‘have been quite
sufficient to'acquit it, would be of no avdil under the issues presented
under! the ' atnended petition ‘Tt does ‘seem to me to be a misapplica-
tion 0f tertis to say thatsuch a*state of facts presents a case of continu-
ation of the same cause of action.w

" Ttiwill e found on exnmmatxon of' the authorities cited in the bnef
of: coti'nSed‘ ifor plmntlﬁ' as a rule, that the new matter injected into the
amended: pefmon is but an en]argement of the acts of negligence which
are getfhaﬁé to’ the: origmal ground of recovery. - They do not change
the issues By’ egcaping’ proofs requisite under the first petition, nor ‘take
away frondthe defeidant weapons of defense which would have annihi-
lated the plaintiff’s enuse. I stand by the principle of the rule estab-
lished in Scovill v. Glasner, 79 Mo:449. 'And the more especially ought
such rule to" be applied: to attions 'like this. - What becomes of the in-
tended -protective provigion of said ‘'section 4429, limiting the right of
action for such ‘deaths to'one year after the injury, if the amendment i in
this case be approved? - It was doublless in recognition by the legisla-
ture of ‘the fact that the principal witnésses to such accidents are most
linble to be lodt- to the defendant compames, exposed, as they are, to
daily dangers to life, coupled with their migratory habits, that it im-



SMITH v. MISSOURI PAG. RY. CO. 768

posed, as a condition to the benefits of the new right of action given by
this statute to the surviving widow or children, promptness in institut-
ing the suit, so that living witnesses to the transaction might not be
lost. For seven years after this injury occurred the complaint made of
record by this plaintiff was that her husband’s death resulted from the
negligence of the defendant in falhng to have in charge of its engine a
skilled and competent engineer, to protect her husband against the care-
lessness and awkwardness of his coemploye.  The defendant was thus
notified by the plaintiff that that was the issue to be met; that the wit-
nesses, the evidence to be looked after and preserved, were such only as
it might be advised by counsel would be necessary to disprove this issue.
Now the defendant for the first time is notified that the plaintiff places
her right of recovery on other and different ground; that the evidence
which would prevent a recovery on the first-stated ground is wholly in-
sufficient to prevent a recovery on the newly chosen %eld of action. The
witnesses to the tragedy, by whom defendant might have disproved the
imputed acts of negligence in the amended count, defendant might well
have permitted to scatter, and pass out of view, as it was not essential to
defeat the action to join issue on anything save that the engineer was a
prudent and skilled person, or that defendant, alter the most diligent
inquiry, was honestly led to believe that he was suited to the work; for,
being a fellow servant of the person killed, the company was not llable

unless the engineer was so unsuited for the charge of the engine that thlB
fact was known, or might have been known, to the company; whereas,
under the amended count, if the engineer has since died or departed to
parts unknown, or other witnesses.to the act have died or gone out of
the country to places unknown, the former reliance of defendant is taken
away, and it might be at the mercy of the plaintiff after a sleep of seven
years. If such practice is to prevail, it will not be necessary for the
pleader to ascertain within the year what the facts are entitling him to
a recovery under this statute, or even to set them up when he files his
petition; but he may let the case drag along for seven or ten years, and
then file an amended petition, shiiting his ground of recovery, and pre-
sent an entirely different cluss of facts, escaping pitfalls before himn at a
trial of the first cause of action, and putting his adversary to rout when
his witnesses have in the mean time died or passed beyond reach. No
such abuse of the right of amendment ought to he recognized by any court.
The demurrer to the second count is sustained, and overruled as to the
first co"1nt.
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DAvIs- ¢t al. v: SHAFER ol

! (Otreuts Courty W. D. Missouri, S. D. ‘May 16, 1802)

‘4

1. COXaTRUCTION OF CONTEAOT—JQINT AND SEVERAL LIABILITY. L
- 15 A; bontract for the building of a creamery and cheese factory, which purports to
:/be between. the contractors, as fﬁrﬁes of the first part, and the undersigned sub-
. sc;ﬁgw; ag parties of the second part, whereby the parties of the first part agree to
- ‘ddAhb work, ete., for the sum of $6,850, and the parties of the second part agree to
- ﬁgis@aﬁ;&hein own expense the necessary land and water for such building, and
20eiye a credit on the contract therefor of $200, and the subscribers agree to pay
“thié above.amount on the completion of the building ‘according to 'specifications;
‘ pmi thg parties of the second part, the subscribers, agree as soon.as the above
ampunt 18 siibscribed, or in & reasonable time thereafter, to incorporate under the
“laws/ bfthe state, fixing the aggregate amount of stock at not less than §6,850, to be
Lo divid x {(I)];ﬁ_‘.{) shares of §100 each, said shares to be issued to the gubscribers in pro-
_portion to their paid-up interest therein, to which is attached a heading for the sub-
. seribers, thus: - ¢ Names of Subseribers. No. of Shares. Amount of StockatfterIn-
. .corporation; "—which was signed by the defendants, as such subseribers, for various
‘shares. Held, that this was a contract, inter partes, between the partiesof the first
. -part and!the subseribers of the second’ part;, whereby the subseribersbecame jointly
3?35 %qxet&l}y,bound to the parties of the firgt part for the payment of the sum of

y .
3 s“,i,‘?"W‘.“TTEN ConTRACT—PAROL EVIDENOE,

e contract being plain gnd unambiguous, parol evidence as to the intention of

.the subgicribers in signing it; or their understanding of its terms, is not admissible

to vary its expressed terms. . Nor are any statements made by the soliciting agent

of the gart§ of the first part, made ‘while soliciting subscribers, as to the meaning

- ‘and ¢ffegp pf the contract, in the absence of fraud or deceit, competent evidence.

8. SamMe~AWBIGUOUS PHRASES-—INTERPRETATION BY PARTIES. E :

‘Where the contract employs words and phrases of doubtful or ambiguous mean-
ing and #épplitation, the construction placed upen it by the parties thereto by word
and, acts,sespecially where such construction has been:acted on by the parties,

. should prevail over any mere technical, grammatical, or logical interpretation; but
wheie the contract is free from ambiguity, and its meaning is clear in the eye of
the lam, such mode of construction is’inadmissible, -

4. SAME—AGREEMENT 10 FORM' CORPORATION, -/ S

The pravision of the contract. respecting the.organization of the subscribers into
& corporation in no wise affected the assumption of the subscribers of the payment
of the sum of: $6,850,7 That Was & matter:subsequent, Witer sese; asto the subscrib-
erg,,gs.tg how their interests in the joint jproperty afterwards should be held and
menaged. . o S

5.  ALTERATION OF CONTRACT., ’

When said contract Was signed by the first four subscribers it provided for the
payment in cgsb of the sum subseribed upon the completion of the work. = After-
wards, to meet the requirement of subsequent subscribers, the provision was in-
terpoliated, slldwing the subscribers to pay one third in cash, ¢ne third in 60 days,
and qnp:t}hbitq in.4 months.after the completion of work; the deferred payments to
bear 8 per cent. interest from date. Held, that where there are several parties to.

san instrumetit, some.of whom have executed it, and in the progress of the transac-
tion it is altered as to some who have not signed it, without the knowledge of the
first signers, but not in a part affecting the liability of the latter, and is then exe-
cuted by the others, the contract is good as to the first signers, according to the
terms agreed upon by them, and is good as to the subsequent signers, with the ad-
dendum obligation.

6. WAIVER AND EsTOPPEL.

Where the first signers of the contract are the managing committee of the prop-
erty, with whom a copy of such contract, after all the subscribers have executed
it, is left, and this committee afterwards accept the property from the coutractors
as completed according to contract, and certify that the contractors are entitled to
their pay, retain and mortgage the property as that of the creamery company, held,
that all the subscribers are deemed to have waived such alteration, or, at least, are
estopped from asserting such alteration.
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