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Ewing, 140 U. 8. 142, 150, 11 Sup. Ct. Rep. 743;.U. 8. v. Hickey, 17
Wall. 9. The judgment is-reversed, and the cause remanded, with in-
structions to proceed therein in accordance with this opinion,

UnitED STATES v. BASHAW,

(Circuit Court of Appeals, Bighth Circutt. May 28, 1893)
' No. 25. h

1. DISTRICT ATTORNEYS—COMPENSATION IN REVENUR CasEs.

Under Rev. St § 838, a .district attorney who has rendered services in the exam.
ination of violations of the internal revenue laws, referred to him by the collector,
is entitled to compensation therefor upon a certificate of the judge before whom
such cases are triable, although no proceedings may have beeu instituted. 47 Fed.
Rep. 40, affirmed. . ) .

0, SAME—PRACTICE OF DEPARTMENT, .

i A riling of thesecretary of the treasury, and the practice-of the department from
1885, supported by an opinion of the attorney general, from which the solicitor of
the treasury dissented, to the effect that district attorneys were not entitled to
compensation' for.such examinations unless followed by prosecutions, is not bind-
ing upon the courts, especially in view of a contrary decision by a district court in
1835. .

STATUTES—AMENDMENT-—CONSTRUCTION. )
. Where an amendment, changes the phraseology of a former act, it will be pre-
_ sumed that it was the intention to make a corresponding change in its meaning.

Appeal from the Circuit Court of the United States for the Eastern
District of Missouri.

" Petition by Thomas P. Bashaw against the United States to recover
for services rendered as a district attorney. Judgment for plaintiff. 47
Fed. Rep. 40. = The United States appeals. = Affirmed.

George D. Reynolds, for the United States. :

Thomas M. Knapp and Thomas R. Harris, for appellee.

Before CALDWELL and SANBoRN, Circuit Judges, and Sarras, District
Judge. ' ‘

Suras, District Judge. At the September term, 1890, of the cir-
cuit court for the eastern district of Missouri, the: appellee brought an
action against the United States to recover compensation for certain serv-
ices rendered by him during the years 1887 and 1888 in the capacity
of district attorney for the United States in said eastern district of Mis-
gouri. The petition contained five counts, the second and third being
based upon services rendered by the district attorney in examining into
a number of alleged violations of the internal revenue laws of the United
States, and which had been referred to him for examination by the col-
lector of the district, under the provisions of section 838, Rev. St. The
trial court found in favor of the plaintiff on these counts, and from
this ruling and the judgment based thereon the United States has ap-
pealed to this court. ‘ S
~ The question at issue, as stated in the first, second, and fourth assign-
ments of error, is that the court below erred ‘in réceiving any testimony
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in support .of theé | catisés. of ‘action set forth: in ‘thé décond ahd third
-counts.ofithe petition, for - the reason -that the facts therein stated did
not show any .capse of action against.the United: States. . These facts,
briefly stated, are that the collector of internal revenue for the first col-
“lection district of Missouri, during the years 1887 and 1888, reported
to the plaintiff, as district attorney, that violations of the internal rev-
enue laws had been committed in a number of cases; that the plaintiff,
as required by law, examined into these cases and the facts thereof, and
after such inquiry and examination he reported that proceelings therein
could not probably. be sustained, and-that the ends of justice did not
require prosecutions therein; that the services thus rendered were rea-
sonably worth the sum of ﬁve dollars i in each case; that plaintiff duly
made out his-claim for expenses and services incurred and rendered in
these cages, and submitted the same to the district judge for the eastern
district.of Missouri, who ‘duly allowed and certified the same; that said
claim, so certified, was presented to the treasury department of the
United.States, and that the deiendant wrongfully neglects and refuses to
pay th same. ,

The questlon for determmatmn is’ thus narrowed down to the single
proposition: whether, under ‘the provigions of section 838 ol the Revised
Statutes, the district attorney is entitled to compensation for services
rendered-in cuses in' which -no prosecution is instituted; the theory of
the governinént being that to entitle ‘the district dttorney to recompense
for services of this nature suit must. be brought Section 838, Rev. St.,
reads as follows: ’

“1t shal] be the duty of every district_attorney to whom any collector of
custonis OF of‘internal revenye shall l‘epolt, acearding tolaw, any ed<e in wh.ch
any fine; penalty, or forfeitiive has been iredrred in' the district of such attorney,
for the violation. of any law of the United Stales relating to the revenue, to
cause the proper prucevdings to.be-comuience | and prodecuted without delay,
for the tines, penalties, and, forfvitures in such case provided, unless upon in-
gniry-anlexamination, heshall Jecide that sucl proc ed.ngs cannot probably be
sustained, or that the ends of public justice do not reqnire that such procredings
be instituted; in which case he shall report the facts in customs cases to the
secretary of the treasury, and in internal revenue cases to the commissioner
of internalr.vente, for Lheir diréction:  And for the’ expenses incurred and
services repdered-in:ail suchienses the district attorney shall receive and be
paid. from the, treagury such.gum as. the secretury of the treasury shall deem
just and lﬁrHOﬂdble. upon the rertificate of the judge before whom such cases
are tried or disposed of: prmlded that the annual compensation of such dis-
trict aitorhey shdll not exceed the maximum amount prescribed by law, by
reason of such allowance siid payment.”

The Sectmn in expf*ess terms make§ it“the duty of the district attorney
to exaniine into every case, of supposed \;m]atlon of the internal revenue
“laws relerred to him by the. collector, for the purpose of determining
whether proceedmus Tor finnes. and penaI ties can be sustained, and whether
public Jusuce rec UII‘CS the mstltqtmn of proceedmos and in the cases
wherein thd conclusion is in the affiriative, to institute the proper pro-
ceedlntrs, and in the cases wherein the conclusion’ is against the pro-

pmety of p is

eedmur therein, then the district attomey wust report the
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facts’ to-the commissionér of internal reveriie. ~ Thus it is made the duty
of ‘the district attothey to:examiné into and take aetion, either by in-
stitution of proceedings or by report adverse thereto to the commissioner,
in every case of alleged vielation of the revenue laws referred to him by
the collector, and then the section declares that “for the expenses incurred
and services rendered in all suieh eases the district attorney shall receive
and be paid ‘from the treasury,” etc. What cases are included within
the words “in all such cases?”; Do not these words. clearly refer to the
cases previously: mentioned in the section, to wit, the cases reported by
the collector to* the district. attorney for examination? If the reference
is to the cases: reported by the collector for examination, and in our
judgment. no other construction is admissible, then the section clearly
enacots: that the district attorney is entitled to be paid for expenses in-
curred and services rendered in all cases reported to him for exami-
nation by :the collector, regardless of the results of such examination.
‘Unless compelled to do so by clear and unambiguous language, we
ought not to hold: that the congress of the United States in the enact-
ment of a4 statute clearly .intended to-protect the individual citizen, as
-wellagthe-United States, against the institution of proceedings not called
for in 'the furthierdnce of justice, warned the district attorneys of the
United ‘States that they could not expect compensation for the expenses
‘incurreéd and the services rendered by them in making the examinations
:prov1ded for in the statute, unless they should find cause for the insti-
tution ' of proceedings.” Such a construction would not only tend to de-
feat the:'very purpose of the enactment, but it would, in effect, place the
goverm’nent in the attitude of making the question of compensation for
the services rendered depend, not upon the fact of the rendition of the
services, but upon the fact that the conclusion reached was in favor of
the claim’ asserted by the' guvernment, That which is demanded of the
district attorney by the section in question is examination into facts and
-a deterininationof what pubhc justiee requires, which services are cer-
tainly judicial or quasi judicial in their nature, and it is repugnant to
all just principles  that compensation for Judlcml services should ever be
‘made dépendent upon the resuits of the decisioh rendered.

The position taken on behalf of the United States is clearly and: Bneﬁy
‘stated in a ruling made by Becretary Folger in 1884, and clted in the
brief of counsel, in which he states:

““I'am of the opinion that the secretary can have no jurisdietion and hence
no power to:make an allowahce under that section, nnless there is « ]udge’s
certificate, and that no judge can: give the required certificate except in cases
that have been ¢ tried or disposed of before’ him as judge.”

 We agree in the view that the basis for the action of the secretary of
‘the treasury is the certificate of the proper judge, but we do:not concur
in the proposition that no certificate can be properly made except as to
rcases dctually tried or disposed of before a judge. The section provides
that the attorney shall “in all such cases,”—that is, in all cases reported
to him' for:examination,—be paid such sum as the secretary of the treas-
ury shall:deemjust upon the certificate of the judge “before whom such
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cases are tried or disposed of.” Section 838 includes “violations of any
iaw of the United States relating to the revenue.” These violations may
occur in a state, a territory, or in the District of Columbia. The name
or description of the judge before whom persons charged with violating
the ‘provisions of the statutes of the United States in regard to cus-
toms,internal revenue, and the like, are triable depends upon the locality
wherein the offense may have been committed. Instead of defining
by official name or description the different judges who are author-
ized to give the certificate when the offerises reported on have been com-
rititted - a'state or in 4 territory or:in the District of Columbia, the
section covers'the whole ground by declaring that the certiticate shall
be given by the judge “before whom such cases are tried or disposed of;”
in other words, thejudge who is competent to try “such cases” is com-
petent'to grant the certificate. . :
" H will be remeémbered that the facts to be certified to are not matters
atisitig oh the trial of:cases ‘before the certifying judge. The services
for’ which compensation is sought under this section are all rendered
befote dny proceedings in court areinstituted, and the facts upon which
the certificate is based must be proven before the certifying judge, with-
out tegard to the question whether a trial has been had or not, because
the'evidence adduced on the trial wounld not show whether the attorney
had:or had not incurred expenses or rendered service in examining into
the ¢ase: before the institution of proceedings. In other words, it is not
necessary, in order to enable the judge to give the proper certificate, that
the.cages should have been tried before him, because all that he could
léamn on such trial would not give him the information upon which his
- -certificate must be- based, and therefore no weight can be given to the
argument that compensation cannot be made to the attorney for services
in’ dasés mot brought to trial, because such trial is needed in order to en-
able the judge to make the requisite certificate. If this limited view of
the seation:is correct, it would follow that if a district attorney had ren-
dered services:in cages reported:to him by the collector, had brought
suits.thereon, and had tried the causes, but before his account had been
certified to by the trial judge the latter had died or resigned, the attorney
‘eould 'not recover compensation because he could not furnish the certifi-
-eate ofithe trial judge, although his successor in’ office might certify to
all the necessary facts. S o g
.~ It is also urged in argument on behalf of the United States that the
prior action of the treasury department should: be given controlling
‘weight in the construction:of this section, on the familiar principle that
in cases of ambiguity the eonstruction”put upon the statute by the de-
‘partment charged with its execution, and which has been received and
-acted upon, should not subsequently.be changed by judicial interpreta-
tion, except for cogent reasons. - The facts of this case do not bring it.
avithin the rule invoked. . Parties have not acted, nor have rights been
acquired, upon the faith or foundation of any ruling by the treasury de-
partment upon this question ol the right of the district attorney to com-
pensation for services rendered; nor can it be properly said that there is
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.any settled-departmental rule adverse to the claim made by the district
attorney. ' The section requires action to be taken primarily by the
judge of the proper district in certifying to the account of the attorney.
In 1885 this question was carefully examined by Judge TreaT, then oc-
cupying the position of district judge for the eastern district of Missouri,
and he held that the district attorney was entitled to compensation for
services rendered, regardless of the question whether proceedings were or
were not instituted therein. See Jn re Account of Dist. Atty., 23 Fed.
Rep. 26.  The conclusion then reached by Judge TREAT has been recog-
nized as the. correct interpretation of the statute in the eastern district of
Missouri from. that day to this. Furthermore, in the opinion given by
Attorney-General Garland in 1885, and cited by counsel for the United
States, it is stated that the solicitor of the treasury accords with Judge
TrEAT inthe construction of the statute; thus showing that there was
not agreement upon the matter in-the departments at Washington. The
fact that the secretary of the treasury since 1885 has been guided by the
opinion then given by the attorney general, contrary to the views of the
solicitor of the treasury, is not sufficient to prove an established :depart-
1mental rule, in view of the further fact that the ruling of the attorney
general ‘was adverse to that made and adhered to by the judges of the
eastern. district of Missouri' when called upon' to adjudge the question.
:On. the ¢ontrary, from the: record before us, it appears that this question
hag been-anopen one from -the beginning, and that there is no just
ground for holding that the distriet attorney is debatred from demand-
ing at the hands of the court an interpretation of the statute, regardless
of the action: of the treasury department in refusing payment of his ac-
count. In support of the position taken by the United States, the case
of Stanton-v. U.: 8., 87 Fed. Rep. 252, is cited, wherein Judge SHIP-
MAN held that if section 838 was the only one which relates or has re-
lated to the question, the construction claimed by the district attorney
would seem to be correct; but that as section 838 was an amendment
in 1873 of the seventh section of.the act of July 18, 1866, and as the
latter act expressly declared that compensation should be given for ex-
penses incurred and services rendered in prosecutions for such fines and
personal penalties, it must be assumed, notwithstanding the change in
the words used in the two statutes, that congress, in the enactment of
the -amendment, only intended to include internal revenue cases with
customs cases, and did not intend to change the provisions of the act
of 1866 in regard to compensation to the attorney. It is a funda-
mental rule of construction that, if possible, force must be given to all
the words used therein, and also that, when a previous statute. is
amended by an alteration of the terms used therein, it is to be presumed
that it was the intent to:-alter the meaning of the previous act in that
particular. If it was the intent of congress, in passing the amendatory
act of 1873, to leave the question of compensation to the attorney un-
changed, why ‘wag it that congress struck out the words “for expenses
incurred and services rendered in prosecutions for such fines and personal
penalties,” ete., and inserted the words found in section 8382 = The
v.50F.no.9—48
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tnataralspresumption dsithat the phraseodlogy of the statute was changed
i order o change:its meaning.  The very fact that the prior. act'is
.amended sdémonstrates: the intent to change the! pre-existing law, and
-thepresnmption mustbe. that it was intended to. change the statute in
.all- the particulars tonching which we find a material change in the lan-
ghageiof-the act. Ifj:aécording to:the theory of::the Stanion Case, the
~only:purpose:of: congress in adopting the amendment of 1873 was to.add
intéradl revenue-cases to the class of cases which might be reported to
the district attorneyfor-His exaniination and action'thereon, why change
the labghage of thaticlause of the act of 1866 which limited the right of
compensution to e penses incurred and services rendered in prosecutions
Hori files and penaliies? ‘It is admitted in the opinion in the Stanton Case
‘thst thie language found in section:838 justifies the construction put
thereon:: by ‘the :disttict attorney.: This is tantamount to saying that
-this clause. of section 838, if construed by itself, dues not mean the same
thing ds the corresponding clause: in.the act.of 1866. Is it not then a
-forced-gonstruction of section 838 to hold that: the difference in the lan-
-guapd must go for naught, upon:tie assumption that congtress only in-
‘tended to:enlarge the statute of 1866 by:including within its provisions
cases: mrising under the internal revenne laws? .-In our judgment, the
changm‘;imvf.he language: used in the amendatory-act of 1878 must be
given:its legitimate force; and: the faif and natural meaning of the words
used in the section ought not toibe narrowed in the attempt to make 1f.s
meaning ¢onform. in this:particular to the previous statute. -

There cannot be any doubt of the burdens placed by the section upon
‘the distsict.attorney.. It is plainly'madehis duty to-examine into every
case- Yeperted to - 'him by the cellectors of customs or of the internal
-revenue; ard to:-determine whether. they. Bhould of should not be prose-
-cuted. “‘Ne:less:direct andunéquivocal is the declaration of the section
that #for the-éxperises incurred : and services reddered in all: such ‘cases
the district attorney shall be-paid.” . The guestion. of payment or no
- payment ig hiot left opén by the statute. ..It is not:left to the discretion
of the seeretary of the:treasary or.of a judge toidetermine whetber pay-
ment shall be made. Thestatutory declaration is that in all such:cases
the district:attorney:shall .be . paid: such:: reasonable’ sam " as - the proper
" judge_shall certify, and.shall be approved by the secretary of the treas-
ury. - The rightto compensation is acquired by the rendition of services
in the examination oficases reported.to the attorhey for examination by
the- collectors.iof customs-and of vrevenue.. The amount to be paid is to
be ascertained by proving the facts before the proper judge, obtaining his
certificate and the approval of thé! secretary of the treasury. The pur-
pose of the statate ‘being clearly shown by a considerdtion of all its pro-
‘visions, this purpose is not to be defeated because there are to be found
in-the statute some words or: expressions which, if literally construed,
-would militate against the mveaning -given the statute as a whale. In
such cases.coutts are: required 'to:give to such words or clauses not a
literal construction, but one which-will give effect to the clear intent of
the legislature es-thelsame is gathered {from the entire statute, Thus: it
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is said by the sapreme court in Heydenfeldt v. Mining Co.,-93 U. 8. 634:
“If a literal interpretation of any part of it would operate unjustly, or
lead to absurd results, or be contrary to the evident meaning of the act
taken as a whole, it should be rejected.” See also Church of the Holy
Trinity v, U. 8., 143 U. 8. 457, 12 Sup. Ct. Rep. 511.

In our judgment, section 838, taken as a whole, clearly declares that
the district attorney is entitled to compensation for services rendered in
all cases reported ‘to him for examination under its provisions, regard-
less of the question whether suits are in. fact instituted or not; and this
clearly expressed purpose is not to be changed or modified by reason of
the ambiguity created by the phrase “ upon the certificate of the judge
belfore: whom such' cases are tried or disposed of.” These words can
be construed: so as to give an. harmonious meaning to the entire section,
and the literal construction of the particular clause must yield to the
broader meaning demanded by the section as a whole. )

In view of this conclusion, the judgment of the court below must be
and is allirmed, ’

TavLoR v. PENNsYLvANIA Co,

(Cireudt Court, N. D. Ohio, E. D. May 9, 1892)
No. 4,707,

L CaAmRIXRS-—-INIURIEB TO PASSENGERS—NEW TRIAL—WERIGHT OF Evinexen,
_ Ip an action against a railroad company for injuries to a passenger due to the
pressure of a crowd passing thirough its gates to a train, plaintiff and another wit-
ness testified that but.one of the fve gates was open. Several witnesses for de-
fendant testified that all the gates were opun, but they had other duties to perform
at the train which would interfere with their obseivation on this point, and the
gate keepers and policemen stationed at the other four gates were not examined.
Held, that 8 finding by the jury that but one gate was open would not be disturbed
on motion for new trial. : ‘

8. Baye——IxarRiEs AT STaTiONS—DEGREE OF CARB. . .

A carrier is held to the highest degree of care as to the condition of its engines,
cars, bridges, and other appliances, because negiigence s to them involves extreme
peril to pussengers; therefore, as a passenger’s detention at a depot, or his exit to

.the train, is not attended with the hazards pertaining to the journey cn the cars,
thie degiee of care is justly lessened to the extent that at such a time and at such.a
‘place the carrier is bound to exercise only a reusonable degree of care for the pro-
teclion of its passengers.

8. BaME—CROWDING AT BTaTIONS—NEGILIGENCE.

‘Whete a railroad company, by weans of advertisements and reduced rates, in-
duces an unusual crowd to collect at its stations, it is bound to use such meuns as
are reasonably necessury to prevent injury to individuals from the conduct or pres-

. sure of the crowd in passing to and from its trains.
4. Bameg—Damvaaes, . : :

Where, on account of the failure of the railroad company to use such sufficient
means of prevention, a passenger is jammed against a railing, and susiains injuries
to her spine, which result in paralysis of her legs, and disability for life, & verdict
for §5,500 damages is not excessive. ‘

At Law. Action by Sarah E. Taylor against the Pennsyivania Com-
pany to recover damages for personal injuries. A verdict was rendered
for 85,600, and defendant now moves tor a new trial. * Denied.

John' M. Stull, F. E. Hutchins, and Hobert B. Murray, for plaintiff,
. R. Carey-and W. :C.' Boyle; for defendant. '

Ricxs, District Judge. ;:ﬂie ‘eintiff instituted this suit to recover



