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otherwise, to -your safisfaction, that plaintiffs had knowledge of the
fraud.” Tu our judgment, these instructions are misleading, in that the
jury must have understood therefrom that to defeat the sale on the
ground-of fraud actual knowledge of the fraudulent purpose of the ven-
dor must be brought home to Collins & Bretch. True, it is stated that
knowledge might be proved by circumstances, but still actual knowl-
edge, proved directly or circumstantially, is the criterion furnished the
jury for determining whether the vendees could be held to be partici-
‘pants in the fraud of the vendor. 'The jury was not instructed that if
‘the purchase was made by Collins & Bretch' under such circumstances
a8 that the purchasers were thereby put upon inquiry as to the purposes
of Cannon in making the sale to them, and instead of making inquiry
they avoided doing so, then the jury would be justified in holding them
‘chargenble with all the facts due inquiry would bave developed. That
such is the recognized rule in Kansas is settled by repeated decisions of
the supreme court of that state. Gollober v. Martin, 33 Kan. 255, 6
Pac. Rep. 267; Wafer v. Bank, 46 Kan. 597, 26 Pac. Rep. 1032." See,
also, Jones v. Simpson, 116 U. 8. 609, 6 Sup. Ct. Rep. 538. A full and
very clear statement of the general rule applicable to a question of this
‘character is found in the opinion of CALDWELL, J., in Singer v. Jacobs,
11 Fed. Rep. 559. The facts of the case now before the court are such
‘that the jury could not fairly decide the issue before them unless they
viewed the facts in the light of the principle stated, and the court was
‘therefore called upon to instruct the jury in regard thereto. The omission
to properly:instruct the jury in this particular made the instructions given
-and excepted to misleading, and therefore erroneous; and, as the error
touches:a vital issue between the parties, the judgment below must be
-reversed, and the cause be remanded to the circuit court, with instruc-
‘tions w0 graut a new trial.

Uxrrep States o, Perry, Dist. Atty.

{Circuit Court of Appeals, Eighth Otrcuit. May 28, 1802.)
‘ o " No. 56.
L Drerrior Arrornzys’ Fres—MiLracn,

A district attorney is entitied to mileage for travel by the most convenient and
racticable routes in the discharge of his official duties, though such routes are not
_the shortest routes.

. SAME—DISCRETION oF DISTRICT ATTORNETY.

A district attorney'is entitled to mileage from his place of abode to the place of
any examination, before a commissioner, of a person charged with crime, and to
his per diem for the examination of such person before such commissioner, in any
case whers, in his judgment, it was necessary for him to attend, and he did actually

- attend, such exqminstion. . ‘

8. Samw —MiLnace 70 OFFIicIAL HEADQUARTERS.

‘ Where the distriet attorney actually and necessarfly travels from the place of
his abode to the place for an examination, before a commissioner, of a person
charged with erime, in the discharge of his official duty, he is entitled to mileage
‘for such travel, notwithstanding such place of examination is at the official
headquarters of such distriet attorney.
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4. SmE—COMPENSATIoN—SUNDus AND LeEcarL HoLipAYs,

@ per diem compensation allowed by Rev. St. § 824, to o district dttorney at-
tgndlng court, elsewhere than at his, glace of abode, in the discharge -of his offlcial
duties, cannot be paid to him for Sundays or légal holidays oecurring ‘during
‘ the ‘term of ‘the’ court, because prohibited by the proviso to the appropriation
%cst 22: March 8, 1887, (24 St. ab Large, p. 541,) which to that extent antends Rev. St..

."»3

KAppeal from the C1rcu1t Court of the United States for the Dlstnct of
ansas

Actxon by William C. Perry, district attorney, against the United States,
to recover roileage and fees, . From a judgment for plamnﬂ' the United
States appeals. Reversed.

. J. W. Ady, for the United States.

'W. C. Perry, W. H. Rossington, and Chas. Blood Smith, for appellee.
,']' gefore CALDWELL and SANBORN, Circuit Judges, and SHmAs, District
u ge. , .

SANBORN Circuit J udge. W1111am C. Perry, the appellee, was United
St&tes dlstnct attorney for the: district of Kansas from July 14, 1885,
until November 9, 1889, a,,nd,durmg all this time resided with hls fam-
ily at F't. Scott, in that distrigt..:. He brought this action in the United
States circuit court for that district to recover mileage, fees, and-emolu-
ments under the provisions of chapter 359, 24 St, at Large, p. 505, and
ajudgment wag rendered in his favor below, from which the United States
appeals. In the performance of. his official duties he traveled from his
place of abode to the various places of holding the United States courts,
and, to the various. places of the examinations, before a:judge or com-
migsioner, of persons charged with crime, by the usual, most convenient,
and only practicable routes, but. these routes were not the shortest routes.
He was paid his mileage for this travel by the shortest ;outes, and the
court below held that he was entitled to recover the difference between
the amount of the mileage reckoned on the basis of the shortest routes and
the amount reckoned on thé basis of the only practicable and most con-
venient routes. This holding of the court is assigned for error. The
appellee, in the performarice. of his official duties, necessarily traveled at
various times from his place of abode to the places of examinations, be-
fore a judge or commissiongn, of.persons charged with ¢rime. His mile-
age for this travel and his per diem for attendance were disallowed by the
accounting officers of the government but the court below held he was
entitled to recover them, and this is the second error complained of.
Mr: Perry necessarily traveled at various times from his place of abode
to Topeka, Kan., to attend such examinations. before United States com-
missioners, and the accounting ‘officers of the United States disallowed
this miléage becatise Topeka was the official headquarters of the district
attorney, but the court below held he was entitled to recover it, and this
ruling is the third error assigned. Mr. Perry charged in his account the
five dollars per diem allowed by section 824, Rev. St. U. 8., for 11 days,
‘between October 15, 1888, and September 16 1889, each of which tran-
«spired during the session of the United States court, and was a Sunday
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or legal holiday, and on each of which days he was necessarily away
from his place of abode, and in attendance upon that court in his dis-
trict. The court below held that he was entitled to recover $55 on this
account, and this holding is the only other error of which complaint is
made,

The statute itself disposes of the first three errors assigned. So far as
it is material to the questions presented by these assignments, it reads:

“Sec. 823. The following and no other compensation shall be taxed and
allowed to attorneys, solicitors, and proctors in the courts of the United
States, to district attorneys, clerks of the circuit and district courts. * * *
Sec. 824. * * * ‘For examination by a district attorney, before a judgé
or commissioner of persons charged with crime, five dollars a day for the time
necessarily employed. * * * TFor traveling from the place of his abode to
the place of holding any court of the United States in his district, or to the
place of any examination before a judge or commissioner of a person chdrged
with erime, ten cents a mile for going, and ten cents a mile for returning.”

- 1.  Under this statute it is not only the privilege, but the duty, of the
district attorney to travel by the most convenient and practicable routes
in the discharge of his official duties, although such routes are not the
shortest routes, and when he has so traveled he is entitled to ten cents
per mile for going, and ten cents a mile for returning, over the routes he
has actually traveled. His compensation is not limited to mileage on
shorter, but impracticable and inconvenient, routes he does not travel!
Any other rule would work great detriment to the public service. Thé
shortest traveled route between two towns is often so poorly supphed
with means of qu1ck and rapid transit that to follow it, in the ex1genc1e=§
of the public service, would so delay the officer that hls services would
become useless. The most convenient and practical route of travel is the
usual route of travel, and it is such because business and professional
men, who are looking with keen vision to their own interests and to the
accomplishment of the largest results in the shortest space of time, uni-
versally take that route, and thus make it the usnal route. If the district
attorney in his service of the government selects the routes of travel chosen
by the shrewd travelers who visit the towns and cities of this land in the
interest of private gain; if he selects, as the record in this case proves
he did, the usual, most convenient, and practicable routes, in the perform-
ance of his official duties, and is paid under the statute for the miles he
actually travels on such routes,—his time and ability will thus be made
‘most useful to the government, and the letter and spirit of the statute
will be complied with.

2. A district attorney is-entitled to his mileage from his place of abode
to the place of any examination before a commissioner of a person
charged with crime, and to his per diem for the examination of such person
before such commissioner in any case where, in his judgment, it was nec-
essary for him to attend, and he did actually attend, such examination.
No authority or aigument is presented in support of the claim that his
mileage and per diem were improperly allowed by the judge below. In
the assignment of error it is stated that this allowance should not have
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been made “until. the .comptroller’s office was satisfied that the nature
and unpnrtance 'of the gxaminations demanded the presence of the dis-
trict attorney.” The district attorney is charged with the duty of attend-
ing these examinations, aud conducting them on the part of the United
States, whenever the attendance of an attorney is needed. When a per-
son is charged. with ¢rime belore a judge or commissioner, he must de-
termine whether his presence is necessary at the examination, and act
upon his own judgment. There is neither law nor reason for the sugges-
tion that his compensation is dependent upon the opinion of the comp-
troller on the question of the necessity of his attendance. The statuteis
plam and unequlvocal and it has been neld not only that it entitles him
to, the per diem compensatlon while he is actually engaged in the exami-
nation.before the commissioner, but also for his time while he is neces-
sarily engaged iu-the: inves'tigatlon of an ‘offense in co-operation with the
commissioner before the arrest is actually made, Stanton v. U. S., 37
Fed. Rep. 252.'

3. When the district attorney actnally and necessanly travels from the
place of his, abode to the. place of an examination before a commissioner
of & person charged with icrime, in the discharge of his official duty, he
is entitled ‘to‘m;i;leage Jor.guch travel, notwithstanding such place of ex-
amination is at.the official headquarters of such district attorney. There
is no finding or;evidence in the record that Topeka, where these exami-
nations before the commissioner to which Mr. Perry traveled were held,
was the official headqua.rters of the district attorney; but the court: be-
low finds that he actually attended these examinations, and actually and
necessarily. traveled from. his place of abode to Topeka to attend them,
and the statute is imperative that he should be allowed mileage in such
cases “from his place of abode.” -

_ 4." The per diem compensation prowded for a dlsmct attorney attend-
ing court elsewhere than. at his place of abode, in the discharge of his
official duties, by section 824, Rev. St. U. 8., cannot be allowed or paid
to.bim forSundays orlegal holidays ocgurring during the term of the court,
because the -proviso contained in the act making appropriations for sun-
dry civil expenses, approved March 3, 1887, found in 24 St. at Large,
p. 541, prohibits such allowance or payment, and to that extent amends
the Rev1sed Statutes. Compensation was provided for the district attor-
ney for. attendance upon the United; States courts by sectlon 824, Rev.
St. ., in the following words:

“For each day of his -necessary attenda.nce ina court of ‘the Umted States,
when the court is held at the place of his abode, five dollars; and for his at-
tendance when the court is held elsewhel;e. five dollars for each day of the
term.” . ,

In the act makmg a.ppropmatxons for sundry cw1l expenses, approved
March 3, 1887, is found, just subsequent to the appropriation of $225,-
000 for payment of Umted States dtstrmi attorneys, the followmg pro-
VISO E st

“Provmed that heréaffrer 1o pmb of t.he appx oprmtxons made for the payment
ot fees; of, Uniled :States marshals or.dlerks.shall be. used b0 pay the fees of
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United States marshals or elerks upon any writ .or bench warrant for the ar-
rest of any person or persons who may be indicted by any United States
grand jury, or against whom an information may be filed, where such person
or persons is or are under a recognizance taken by or before any United States
cominissioner, or other officer authorized by law to take such recogmza.nce.
and requiring the dppearauce of such person or persons before the court in
which such indietment is found or information is filed, and when such recog-
nizance has not been forfeited, or said defendant is not in default, unless the
courtin which such indictment or information is pending orders a warrant
to issue; nor shal! any part of any money appropriated Le used in paymens
of a per diem compensalion to any attorney, clerk, or marshal for attendance
in court except for days when court is open by the judge for business, or busi-
ness is actually transacted in court, and when they attend under sections five
hundred and eighty-three, five hundred and eighty-four, six hundred and sev-
enty-one, six hundred and seventy-two, and two thousand and thirteen of the
Revised Statutes, which fact shall be certificd in the approval of their ac-
counts.”

Sections 583, 584, 671, and 672 relate to terms of court at which the
judge cannot be present, and court may be adjourned by his written or-
der, or by the clerk, and section 2013 relates to a term opened under
the federal election law. It is urgel by the appelles that this proviso
has no application to this case, because the per. diem compensation he
seeks is not for “attendance in a court of the United States when the
court is held at the place of his abode,” but for his attendance when the
court-is held elsewhere; and that in the latter case, as he was entitled
under section 824 to five dollars ¢ for each day of the term,” whether he
was in court or not, the prohibition in the proviso of the use of any of
the appropriations “for attendance in court, except when the court is
open by the judge for business, or business is actually transacted in
court,” was not intended to and cannot apply to the payment of his per
diem compensation “ for each day of the term ” when he was attending
elsewhere than at his place of abo:le. Such a construction of the pro-
viso is too narrow and technical, and cannot be sustained. Under sec-
tion 824, district attorneys were not entitled to any per diem compensa-
tion for-Sundays and holidays in terin time when the court was held at
their respective places of abode; so that, if the proviso does not apply
to.cases where ‘they attend away from their places of abode, it hag no
effect whatever on the per diem compensation of district attorneys. If
the proviso was ambiguous, and the construction contended for by ap-
pellee thus makes it nugatory as to district attorneys, who are expressly
named therein and manilestly intended to be atfected thereby, while to
hold' that it applies to cases of attendance of district attorneys away
from home makes the proviso reasonable, practical, and effective, the
latter construction must be adopted; but, in our opinion, it is plain and
unambiguouns, and was intended by the congress to prohibit the pay-
ment of any per diem compensation to the marshals, elerks, and distriet
attorneys for attendance upon court at any place, on any day except
when the court is open by the judge for business, or business is actually
transacted in court, or they attend under the sections of the Revised
Statutes there specially mentioned. That this is the proper construe-
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tion mere clearly appears when we consider the course of legislation and
decision-tpon this subject. : -The appellee also claims that this proviso
was teniporary in its effect, and had reference only to the appropriations
made in the act in which 1t is found. This contention cannot be sus-
tained.” Under section 824, and a similar provision in section 829, rel-
ative to marshals, a custom had grown up and received the sanction of
the accounting. officers of allowmg this per diem compensatlon for Sun-
days and legal holidays oecurring while court was in session during the
term. '~ Marshal's Sunday Per Diem Case, 5 Lawrence, Comp. Dec. 329.
In the Act making appropriations for suridry civil expenses, approved
Augusf 4, 1886, (24 St. at.Large, 253,) a proviso was ipserted prohibit-
ing the use of any money, approprlated by that act for the payment of
per diem compensation to clerks or marshals for attendance in court in
exaetlyithe same terms ‘as-in ‘the proviso of 1887. It is perfectly evident
that the purpose was to stop for one year at least the payment of the
per, diem compensation to these officers for Sundays and holidays. The
next appropriation act includes the district attorneys, and makes the
prohlbltlon general and permanent.. - It does not prohlblt the use of any
money apptoprmted by that act, but reads:

"'« Provided, that hereafter no part of the approprlatmn made * & ® ghall
be used ** * * " por shall any part of any money appropriated be used,
in payment-of a per diem: for attendance in ‘court, except when the court is
open by the judge for business, or busmess is actually transacted in court.”

It was perfectly competent for the congress to increase, diminish, or
in any way change the compensatmn of these officers. . It was the con-
gress that fixed their former compensation, and it is clear that congress
intended by this proviso to change, and by apt and plain words has
phanged and diminished, the compensation fixed by section 824. That
this law is found in an act making general appropriations will not au-
thorize the courts to disregard or explain it away. . For many years it
has been a common practice of the congress to enact general provisions
of law in the acts making appropriations, until there is now little, if any,
presumption that such provisions are not intended to be permanent and
general.. The provision which deprived United States commissioners of
docket fees in certain cases was part of an act making approprlatlons,
and certamly not as plain and positive in its terms as is this statute,
but it was held to repeal the general statute allowing docket fees. 24 U.
8. St. 274; Faris v, U. 8., 23 Ct. Cl. 874; McKinstry v. U. S.,40 Fed.
%ep 813; Gandnch v. U. 8., 42 Fed. Rep. 393 Calvertv. U. 8., 37 Fed.

ep 762; Gra'wford v. U. 8., 40 Fed. Rep. 446. Thisproviso is plam and
unamblguous The intent ‘of the congress is clear from the course of de-
cision and legislation that led up to the prohibition contained in it,
and it must be held that the court below erred in allowing this $55.
Converse v, U. 8., 26 Ct. Cl. 6-11; McMullen v. U. 8., 24 Ct. Cl. 394.
The appellee has presented and argued several questlons relative to
claims he made in the court below which were disallowed. As he has
taken no appeal, we do not feel at liberty to consider them. U. 8. v.
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Ewing, 140 U. 8. 142, 150, 11 Sup. Ct. Rep. 743;.U. 8. v. Hickey, 17
Wall. 9. The judgment is-reversed, and the cause remanded, with in-
structions to proceed therein in accordance with this opinion,

UnitED STATES v. BASHAW,

(Circuit Court of Appeals, Bighth Circutt. May 28, 1893)
' No. 25. h

1. DISTRICT ATTORNEYS—COMPENSATION IN REVENUR CasEs.

Under Rev. St § 838, a .district attorney who has rendered services in the exam.
ination of violations of the internal revenue laws, referred to him by the collector,
is entitled to compensation therefor upon a certificate of the judge before whom
such cases are triable, although no proceedings may have beeu instituted. 47 Fed.
Rep. 40, affirmed. . ) .

0, SAME—PRACTICE OF DEPARTMENT, .

i A riling of thesecretary of the treasury, and the practice-of the department from
1885, supported by an opinion of the attorney general, from which the solicitor of
the treasury dissented, to the effect that district attorneys were not entitled to
compensation' for.such examinations unless followed by prosecutions, is not bind-
ing upon the courts, especially in view of a contrary decision by a district court in
1835. .

STATUTES—AMENDMENT-—CONSTRUCTION. )
. Where an amendment, changes the phraseology of a former act, it will be pre-
_ sumed that it was the intention to make a corresponding change in its meaning.

Appeal from the Circuit Court of the United States for the Eastern
District of Missouri.

" Petition by Thomas P. Bashaw against the United States to recover
for services rendered as a district attorney. Judgment for plaintiff. 47
Fed. Rep. 40. = The United States appeals. = Affirmed.

George D. Reynolds, for the United States. :

Thomas M. Knapp and Thomas R. Harris, for appellee.

Before CALDWELL and SANBoRN, Circuit Judges, and Sarras, District
Judge. ' ‘

Suras, District Judge. At the September term, 1890, of the cir-
cuit court for the eastern district of Missouri, the: appellee brought an
action against the United States to recover compensation for certain serv-
ices rendered by him during the years 1887 and 1888 in the capacity
of district attorney for the United States in said eastern district of Mis-
gouri. The petition contained five counts, the second and third being
based upon services rendered by the district attorney in examining into
a number of alleged violations of the internal revenue laws of the United
States, and which had been referred to him for examination by the col-
lector of the district, under the provisions of section 838, Rev. St. The
trial court found in favor of the plaintiff on these counts, and from
this ruling and the judgment based thereon the United States has ap-
pealed to this court. ‘ S
~ The question at issue, as stated in the first, second, and fourth assign-
ments of error, is that the court below erred ‘in réceiving any testimony



