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the teste of thé &hief justice. It is defective. Is this fatal? - Section
9564, Rev. St., provides that “no summons, writ, etc., in civil cases, in
-any court of the:United States, shall be abated, arrested, quashed, or
reversed for any defect or want of form.” Judge CHoATE, in Brown v.
Pond, 5 Fed. Rep., at page 40, says that this power of amendment can
only be exercised in cases where the court has acquired jurisdiction over
the defendant, or he has submitted himself to the jurisdiction; or, as
Judge BraTcHFoRD puts it in Dwight v. Merritt, 4 Fed. Rep. 614, the
‘power is power'to amend a defect in process. But there must first be
a- process to be amended,—something to amend and to amend by. The
summons: in this case bears the seal of the district/court, and issued
fromn the court. This gives us something to amend-and: to amend by.
Peaslee v. Haberstro, 15 Blatchf, 472, See, also, Chamberlain v. Bittersohn,
48 Fed. Rep. 42. ' This being the case, the irregularity can ‘be amended,
as the summons was sufficient to bring the defendant into court. In-
deed, there can be no question as to Hughes; for when he came in by
attorney, and-moved for a new {trial, he submitted himself to the j Juns-
-dlct1on. The motlons i arrest of Judgment are refused.

WEBER ¢t al. v. SPQKANE NAT. BANK et ‘a.l.

(Cireuit Court, D. Washington, £. D. May 27, 1892.)

1. NATIONAL BANKS—LIMITATION O INDEBTEDNESS—CONSTRUCTION OF STATUTE.

Rev. Bt. § 5202, providing that national banks shall not contract liabilities in ex-
cess of their pmd—up capital stock, except upon notes of circulation, accounts for
deposits, ete., does not intend that such items of liability shall be excluded in de-
termining whether the indebtedness of a bank exceeds its paid-up capital stock at
the time it incurs a liability as guarant.or

2. BaME—DEPENSES—ESTOPPEL.

In an action against a national bank and its receiver on a promissory note, de-
fendants may avail themselves of the defense that the note was executed in v1ola-
tion of Rev, St. § 5202, providing that national banks shall not contract liabilities
in excess of their paid-up capital stock. The note bemg void as to the bank, it is

. not estopped to sét up the defense in question.
8. Bamp—NoTICE TO CnEmTon—PBEscMPTxONs

A business man, accepting the note of a national bank, is presumed to know the
financial condition of the bank, and that at the time of the execution of the note it
had already incurred indebtedness in excess of the limit preseribed by law.

At Law. Actlon by C. F. Weber & Co. against the Spokane National
Bank and H. L. Chase, receiver, upon three promissory notes. Jury
instructed to find for the defendant.  Motion for a new trial denied.

The other facts fully appear in the following statement by Hanrorp,
District Judge:

The notes in suit were drawn in favor of the plaintiffs, as payees, and
signed by Charles Hussey, ag maker. The defendant the Spokane Na-

tional Bank is dan anomalous indorser, having signed the notes upon the
backs thereof before delivery. Said notes were given in payment of an
account for bank furniture and fixtures supplied by the plaintiffs for a
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building owned by said Hussey, and occupied by said defendant as his
tenant. = The receiver defends on the ground that the bank is not pri-
marily liable as a maker of the notes; that it could not legally become
bound as a surety; and, if bound, inasmuch as the principal debtor has
not been proceeded. against, and no reasons are assigned for not having
collected from him, nor for the failure to join him as a party defendant,
its liability as a guarantor of the notes cannot be enforced in this action.
It was shown by the evidence that the furniture was supplied at the
instance of the officers of the bank, and that credit was given by the
‘plaintiffs to the bank, and not to Hussey, but, as between the bank and
Hussey, said furniture and fixtures belonged to Hussey, and the same are
not assets of the.insolvent bank in the hands of.the receiver. The receiver
in his answer also pleads, as a special defense, that at the times of the
making of the notes, and sale of the farniture in consideration. for which
they were given, the bank had already incurred indebtedness, and be-
come liable for amounts aggregating a sum much greater than the amount
of its paid-up capital stock; sothat by section 5202, Rev. St., it was then
prohibited from becoming liable upon said notes, either as maker or
guarantor, or upon an account as purchaser of the furniture upon credit.
The case was tried by the court and a jury, and, after introduction of the
evidence for both contesting parties, the receiver’s attorney moved the
court for a peremptory instruction to the jury to render a verdict for the
defendants, which motion was granted, and under instructions from the
court the jury returned a verdict for the defendants. A motion for a
new trial was interposed and submitted upon the arguments made upon
the motion to instruct.

Forster, Wakefield & Wikoff, for plaintiffs.

" P. H. Winston, U. 8. Atty., H. M Herman, and J. W. Fmghan, for re-
ceiver,

HANFORD, District J udge, (after stating the facts as above.) The evidence
introduced upon. the trial was sufficient to have warranted the submission
of the case to the jury upon the question whether the bank was in fact
the purchaser of the furniture, and liable as the principal debtor and
maker of the notes, or a mere guarantor; but, ‘in my opinion, the special
defense pleaded by the receiver ig fully sustamed by the evidence, and
there was no error in the instruction given to return a verdict for the de-
fendants. The bank was fully organized and in operation more than a
year before the inception of .the indebtedness constituting the considera-
tion for the notes, and it was at that time liable to its depositors and
creditors for sums amounting in the aggregate to at least four times the
amount of its capital stock; and by section 5202, Rev. St.,’ its powers

1Rev. Bt. § 5202, provides as follows: “No association shall at any time be indebted,
or in any way liable, to an amount exceeding the amount of its capital stock at such
time actually paid in and remaining undiminished by losses or otherwise, except on
demands of the nature following: First, notes of circulation; gecond, moneys depos-
ited with or collected by the association; third, bills of exchange or drafts drawn
against money actually on deposit to the credit of the association, or due thereto;
fougth. liabilities to the stoekholders of the association for dividends and regerved
profits, »
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were 8o limited that it could not become legally bound for any additional
sum, either upon an open account or a8 maker or guarantor of these
notes. The section of the statute referred to is not ambiguous, and I
find no warrant for the construction of it contended for by counsel for
the plaintiffs. T cannot assent to the proposition that congress has, in
fixing a limitation of indebtedness, intended to exclude from the compu-
tation thereof liabilities upon notes of circulation, accounts for deposits,
and for moneys collected, bills of exchange drawn against actual credit,
and surplus accumulations belonging to stockholders, and to authorize
the incurring of liabilities for other purposes equal to the entire capital,
leaving no surplus whateveras a margin for safety or basis for confidence.
The plajntiffs insist that the violation of the statute by contracting debts
in excess of the limit is not a defense available to the bank or the receiver
who represents it. The receiver, however, represents, not only the bank,
but also all of its creditors and the government of the United States as
well. If the government can, by any proceeding, enforce this law, the
receiver can in this suit apply its provisions for the protection of the
innocent depositors. Furthermore, there is no ground for estoppel, even
against the bank. Contracts of corporations creating debts in excess of
limitations fixed by their eharters are void, and such debts are not col-
lectible by law. Cramplon v. Zabriskie, 101 U, 8. 601; Daviess Co. v.
Dickinson, 117 U. 8. 657, 6 Sup. Ct. Rep. 897; Litchfield v. Ballou, 114
U. 8. 190, 5 Sup. Ct. Rep. 820, and 7 Amer. & Eng. Corp. Cas. 378,
note. Business men are presumed to. know the financial condition of
corporations to whom they.give credit, and, if one voluntarily becomes
a8 creditor for an additional amount after a statutory limit has been
reached, his position in a court of law is no better than that of one who
knowingly becomes a party to an illegal contract, 15 Amer, & Eng.
Enc. Law, 1138. Motion for a new trial denied. -

WAL@ER, e al. v.‘ CoLLINS o ai.‘

(Cireutt Court of Avpeals, Eighth Circutt. May 23, 1893)
No. 48.

1. JURORS~DISQUALIFICATION—PRIOR SERVICE 48 TALESMAN.
rder Rev. 8t. § 812, as amended by Act Cong. June 30, 1879, § 2, & juror called
88 & talesman is not subject to challenge merely because he has served as s talos-
man in another cause in the same court and term.
£. BiME—ADOPTING STATE PRACTICE.

Aet, Cong. 1872, requiring federal courts to conform to state practice “as near as
may 'be,” only adopts such rules of state practice as are not inconsistent with
any act of oongress upon the same subject; and hence Code Civil Proe. Kan. §
3{1%,1 S%t;titing thgt fprlor hseltl'vice' as a tatleﬁmgxix in the same court and term shall be

i ground for challenge, is not binding on f .
wise provided by Rev. 8t. U.gS: § 812, & ederal courta, It being other
3. OPINION EVIDENCE—VALUB OF Gooba. '

The purchaser of a stock of goods is competent to testify as to its value inam
action against a marshal for wrongful attachment, where it appears that.the
gg;-:hsﬁlei; lgxafgo:sjstl’}slteed t(l’nkt%lﬁing ghe in:(;’i:e at the time of the purchase, and had

stoc! ree i
S0l the basanoan the stock ays at the time of the seizure, and subsequently
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