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it can have any influence in the decision of the cause, or perform the
-office of a bill of exceptions or an assignment of error.
Judgment affirmed.

VILLAGE OF ALEXANDRIA v. STABLER,

(Circuit Court of Appeals, Bighth Circuit. May 16, 1803.)
No. 51.

L APPRALABLE ORDERS—NEW TRIALS.
A ruling either way on & motion for new tirial cannot be assigned for errue.
. McClellan v. Pyeatt, 50 Fed. Rep. 686, followed.

% APPEAL—REVIEW—SUFFICIENCY OF EVIDENCE.

. The sufficiency of the evidence to support the verdict cannot be considered by
the reviewing court where the complaining party not only neglected to ask a per-
emptory instruction for a verdict at the close of the whole evidence, but, without
objection, permitted the court to charge the jury, upon the assumption that the
case was one proger to be thus submitted. Railroad Co. v. Hawthorne, 12 Sup.
Ct. Rep. 591, 144 U. 8. 202, and Ineurance Co. v. Unsell, 12 Sup. Ct. Rep. 671, 144
U. B. 489, followed.

In Error to the Circuit Court of the United States, Northern District ¢f
Minnesota.

Action by Charles Stabler against the village of Alexandria, Doug-
las county, Minn., for personal injuries. Verdict and judgment for
plaintiff. Defendant brings error. Affirmed.

Charles C. Willson and H. Jenkins, for plaintiff in error.

George H. Reynolds, for defendant in error.

Before CALDWELL and SaNBogN, Circuit Judges, and SHIRAS, District
Judge.

CavLpweLL, Circuit Judge. This action was brought apeinst the vil-
lage of Alexandria, Minn., to recover damages for a personal injury
received by the plaintiff from falling in the nighttime on a slippery side-
walk, upon which it was alleged the defendant had negligently permitted
enow and ice to accumulate. There was a jury trial and a verdict and
judgment for the plaintiff, and the defendant sued out this writ of error.
No exceptions were taken to the ruling of the court in the course of the
trial, or to the instructions to the jury. The defendant moved the court
to set aside the verdict and grant a new trial, upon the ground, among
others, that the evidence was not sufficient to sustain the verdict, which
motion was overruled, to which ruling the defendant excepted.

The counsel for the plaintiff in error states in his brief that “the sole
error relied upon is that the evidence is not sufficient to sustain the ver-
dict.” If the defendant below desired to test, on writ of error in this
court, the sufficiency of the evidence to sustain the verdict, it should
have asked at the close of the whole evidence a peremptory instruction
for a verdict in its behalf. Railroad Co. v. Hawthorne, 144 U. 8. 202,
12 Sup. Ct. Rep. 591. It did not do this, but without objection per-
mitted the court to charge the jury, upon the assumption that the case,
upon the evidence, was one proper to be submitted to the jury. It is
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o tHb ‘stiMictency of the'evidericd to support the verdict might still be
challenged in the court below by a motion to set aside the verdict and*
grant & new trial, but that motion only served to bring the grounds of
it to the attention of that court; and its rulings thereon, one way or the
other, cannot be assigned for error. ~ Me¢Clellan v. Pyealt, 50 Fed. Rep.
686, (at the present term.)

The case of Insuramce Co. v, Unsel, 144 U, 8. 439, 12 Sup. Ct. Rep.
671, the record in which we have consulted, shows there was a motion
for a new trial: upon'the ground,.ameng others, that the evidence was
not sufficient to sustain the verdict, but there was no request for a per-
emptory instruction for a verdict for the defendant. The court, after
stating-that the only ground for serious doubt in respect of the case was
whether the evidence was sufficient, in any view of it, to sustain the only
theory;of fact upon which the plaintif could recover, “and whether, if
the ¢olirt had given a ‘peremptory instruction to find for the defendant,
the.verdict and-judgment would- have been disturbed,” say:

."“But we n¢ed not consider the cage in those aspects, for the defendant
assumed that it would be submitted to the jury, and .asked instructions
touching the several points on which it relied. It did not ask a peremptory
instruotion for a.verdict in its behalf. I eannot, therefore, be & ground of
reversal that the issues of fact were submitted to the jury.”

- Judgnient affirmed, - ' o

ol

" .+ FESSENDEN 9. BARRETT & ali

(Cfreuit Court, D. New Hampshire. November 24, 1801.)
Co e P n T No, 848,
SuDeMBNT--HEs JUDIOATA—IDENTITY OF BUBIECT-MATTER.

- Planatiff: sued B. to foreclose a mortgage on land which B. claimed under a tax
sale for the year 1873, The tax title was sustained, and judgment rendered for B.
Afterwards, plaintiff brought another action to foreclose the same mortgage as to
‘- @ different tract of land, but acguired by B. under a tax sale for taxes of the same

ggar, made by the same town. ~Held that, the subject-matter of the two actions
lng different, the judgment in the Arst was not a bar to the second.

Tew o0t

At Law. Action by Albert L. Fessenden against Bamuel N. Barrett
and others to foreclose a mortgage. Defendants moved to dismiss. ~ Mo-
tion overruled. : - -

R. E. Walker and Wm. L. Foster; fot plaintiff,

R. M. Wallace, for defendants. ' =

..Corr, Circuit Judge. ‘This is an action brought by the plaintiff for
the purpose of foreclosing & mortgage on a certain tract of land situated
in the town of Mason, N. H. The mortgage covered séveral other tracts
of land, not included in thissuit.. The present hearing was had upon de-
fendants’ motion to dismiss the suit upon the ground that the subject-
matter here in:controversy has become res adjudicata.  This question is
generally mpre.properly raised by plea; but, since ‘the plaintiff waives



