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L l 17Y—JURISDICTION—MULIIPLICITY OF Surts—BILL.
Complalnant' t{}u averred that it was the owner of certain lands towhich its title
hml been established by divers actions at law against persons in like cases with de-
! tendamts; thay defendants were. unlnwtully in possession of part of eaid land, min-
_ing and remo‘ing valpable minerals therefrom, and cutting timber growing
t.herebn that the dnmages for thiess unfawful acts was lncapa.bls ‘of ‘computation
'andi ddjudicahlon atlaw: that while gomplainant’s title was single :and exclusive,
. 88 a,g?npa all t fendants, it could not be quieted without nimerous actions a{
volving e “same question, because defendants' claims, 43 bBetween them-
selves, were separate andélfterent and it prayed that complainant’s title might
bz,‘%mel;ed, and, defendant: rostra;;ged by in 1iunction from committing further tres-
m tm the avermem.s or t make the case one of equitable cognl
S ca o
mo'rxoma No',r Rusnp Bnmw-v-Jumsnm'noN OF Eqm
ough there may be a doubt whether the case made by a bill s one of equitable
jhmdidtion, bécuise of the remady that complainant may have at law, the doubt
vvll,\i"i ggalQ be resolved in faver of the Jurtsdictdon, where the question was
. not ised

i

Appéal from the C1rcu1t Court of the United States for the District of
Colorado, sitting at Denver.

Bill'in equity by the Maxwell Land Grant Company against Vicente
Preteca and others to quiet title and restrain trespasses. There was a
decree’ for complainant, pursuant to a stlpulatxon filed, and defendanta
appeal. - Decreé affirmed. - .

_ Alexander Graves, for appellants,

J "'‘Before CALDWELL and SmnoﬁN, Circuit J udgee, and SHIRAS, Dlstrict
udge. o SRR

CA!;DWELL, Circuit J udge The complainant filed its bill in equity
in theé ¢otirt below, alleging that it was the legal owner of the lands de-
scribed in the b1]1 known as'the “Beaubien and Miranda Grant;” that
coinplainant’s “title to the said lands has been established at law by di-
vers actions of ejectment, duly and regularly brought and prosecuted to
judgment in the courts of the terntory of New Mexico, by and on behalf
of your ‘orator and those through'whom it derives its title, against per-
gons in like situation with said ‘defendants, which said actions at law in-
volved and depended on the same questions of title now in controversy
between your orutor and éach of said defendants; that your orator, and,

a8 it is inhformed and believes, its several predecessors in interest suc-

' ces=1vely, have occupied and held possession of the said grant and tract

of land, ‘claiming the whole theréof under the said grant, patent, and
conveyanées (with the exceptlon ‘aforesaid) continuously from the date
of delivery of juridical possession thereof by the Mexitan government in
A, D.'1843 to'thé present time, save in so far as they have from time to
time ‘been interfered with by thb unlawful acts of said defendants and
others in likesituation as to  portions thereof;” that the defendants “ have
lately wrongfully, unlawfully, and without the permission of your orator
entered upon and taken possession of certain portions of the said lands
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of your orator not heretofore conveyed to any other party under whom
the said defendants, or any of them, claim any right thereto, and still
hold and maintain possession thereof, and have excluded, and still do
exclude, your-ofator, and those claiming under it, from occupying and
enjoying the same, and. have proceeded to mine, remove, and appropri-
ate to their own use the precious and valuable minerals, ores, and coal
in and upon said lands; to cat, remove, and use the trees and timber,
grass:and hay, growing thereon; * * * that the said actsof said de-
fendants are not committed upon any portion of said grant and tract of
land claimed or held by them, or any of them, under any grant from
the government of Mexico, or under any conveyance or license from your
orator, or any of its predecessors in interest, but solely on the pretended
ground that said grant is public domain of the United States, and that
they have the right to enter the same as such;” that “the damages re-
sulting from the $aid unlawful acts of the said defendants are of such a
nature ag to be incapable of computation and adjudication at law, and
as to require; if sued for at law, a multiplicity of suits, at various and
successive times, against various parties, as to the same subject-matter,
and founded upon the same claim, right, and title, and at great cost, ex-
pense, and vexation to your orator, and that your orator will therefore
sustain irreparable loss ‘and damage by means of the said repeated, con-
tinuous, and various acts and trespasses, unless the same are restrained
by the order of this honorable court; * * * that the claims of the
said defendants, although separate and different as between'themselves,
are all subordinate to your orator’s single title, and to its rights, and are
assertions of claims which cast a cloud upon your orator’s possession and
title, and prevent your orator from the peaceable enjoyment of the fruits
of its said ownership; that the right, title, and claim of your orator is
single, general, and exclusive against all of said defendants, and that
such right and title cannot be quieted at law by one or two actions, but
numerous suits would be required, involving the same question, wherein
each suit would determine such right only between your orator and the
defendant in that suit, thereby making great and unnecessary costs, ex-
pense, and vexation, both to your orator and -said defendants.” The
bill prayed for a decree quieting complainant’s title, and for a perpetual
injunction restraining the defendanis from mining or from committing
other acts of trespass upon the lands. The defendants entered their ap-
pearance to the suit, and filed an answer and cross bill. On the 21at
day of June, 1890, the following stipulation was entered into between
the parties to the suit:

“It is stipulated and agreed that the above-entitled cause may be continued
until after the appeal in the case of Inferstate Land Co. v. Maxwell Land
@rant Co., No, 2365 on the docket of this court, has been determined by the
supreme. court of the United Stales, and, in the event that the judgment of
the circuit court in the aforesaid case is reversed by the supreme court of the
United States, then this case shall stand for trial; and in the event that the
judgment of the circuit court is atfirmed, then the cross complaint in this case
shall be dismissed, the denials of the defendants withdrawn, and judgment
entered for the plaintiff in accordance with the prayer of the complaint.”
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. The case of Interstate Land Co. v. Maxwell Land Grant Co., mentioned in
‘hestipulation, was determined by the supreme court of the United States
in favor of the Maxwell Land Grant Company, (11 Sup. Ct. Rep. 656,)
and thereupon a decree was rendered in this cause by the court below,
in exact conformity to the stipulation of the parties, From this decree
the defendants appealed to this court,

The only error relied upon in argument is that the complaingnt’s rem-
edy was at law, “and a court of chancery has no jurisdiction of the
cause.” From the averments of the bill it is obvious the complainant
resorted to equity to avoid a multiplicity of suits and irreparable dam-
age resulting from continued acts of waste and trespass to land. These
are recognized héads of equity jurisdiction. A court of equity may take
cognizance of a controversy to prevent a multiplicity of suits, although
the exercise of such jurisdiction may call for the adjudication upon purely
legal rights and confer purely legal relief; and so a court has jurisdic-
tion to restrain waste and trespass to land where the facts are of such a
- nature that the law cannot afford adequate relief. 1 Pom. Eq. Jur. §§

243, 245, 252, 271-274, and cases there cited. The bill avers that the
complamant’s tltle has been finally adjudicated in its favor by a court
of competent jurisdiction in suits brought against persons in like sitna-
tions with the defendants. The averments of the bill make the case one
of equitable cognizance. Against irresponsible parties taking mineral
out of the land and removing the same, and cutting and removing tim-
ber, actions of ejectment would have been wholly inadequate for the pro-
tectlon of.the complainant’s rights.

It may be true that the complainant had a remedy at law, but “it is
not enough that there is a remedy atlaw; it must be plain and adequate,
or, in other words, as practical and as efficient to the ends of justice and
its prompt admmlstrauon as the remedy in equity.” Boyce v. Grundy,
8 Pet. 215; Oelrichs v. Spain, 15 Wall, 211, 228. This objection was
not made in the court below. In the states where the distinction be-
tween law and equity is still maintained, the prevailing rule is that such
an objection will not be sustained by. the appellate court, unless it was
made and insisted on in the court below. Moss v. Adams, 32 Ark. 562;
May v. Goodwin, 27 Ga. 852; Stout v. Cook, 41 Ill. 447; Crocker v. Dd-
lon, 183 Mass. 91; Russell v. Lor'mg, 3 Allen, 121, 125; Blair v. Railroad
(., 89 Mo. 883, 1 8. W. Rep. 350; Fron Co. v. Trotter, 43 N. J. Eq.
185, 204, 7 Atl. Rep. 650, and 10 Al Rep. 607; Underhill v. Van Oort—
landt, 2 Johns. Ch, 389, 369. And in the courts of the United States
the objection, when made for the first time in the appellate court, is
looked upon with extreme disfavor. In the late case of Tyler v. Savage,
143 U. 8. 79, 12 Sup. Ct. Rep. 340, the court say:

“In recent cases in this court the subject of the raising for the first time in
this court of the question of want of jurisdiction in equity has been consid-
ered. In Reynes v. Dumont, 130 U. S. 854, 395, 9 Sup. Ct. Rep. 486, it was
said that the court, for its own protection, might prevent matters properly
cognizable at law from being drawn into chancery at the pleasure of the pai-
ties interested, but that it by no means followed, where the subject-matter
belonged to that class over which a court of equity had jurisdiction, and the
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objection that the complainant had an adequate remedy at law was not made
until the hearing in the appellate tribunal, that the latter could exercise no
discretion in the disposition of such objection; and reference was made to 1
Daniell, Ch. Pr. (4th Amer. Ed.) 555; Wylie v. Coxe, 15 How. 415, 420;
Oelrichs v. Spain, 15 Wall. 211; and Lewis v. Cocks, 23 Wall, 466. To the
same effect are Kilbourn v. Sunder land, 130 U. 8. 505, 514, 9 Sup. Ct. Rep.
594; Brown v, Iron C'o., 134 U. 8. 530, 535, 536, 10 Sup. Ct. Rep. 604; and
Allen v, Car Co., 139 U. 8. 658, 662, 11 Sup. Ct. Rep. 682.”

Answering an objection of this kind made for the first time in the su-
preme court, Chief Justice FULLER, speaking for the court, said:
“Under the circumstances of this case, it comes altogether too late, even

though, if tuken in limine, it might have been worthy of attention.” Reynes
v. Dumont, 130 U. 8. 354, 395, 9 Sup. Ct. Rep. 486.

We think the facts alleged in the bill make the cagse one of equitable
. cognizance, but, if we entertained doubts of this point, we would, be-
cause of the fact that the objection was not made in the court below, re-
solve them in favor of the jurisdiction. Decree affirmed.

Dnmwmn & A. TerLeerarE & TrerepHONE Co. 9. STATE OF Dm-
WARE e rel. PosTAL TELEGRAPI-CABLE Co.

(Circui¢ Court of Appeals, Third Circuit. April 21, 1892.)
No. 8

1. TELEPHONE COMPANIES—COMMON CARRIERS—DUTY T0 FURNisHE EQUAL FACILITIES,
Telephone companies are subject to the rules governing common carriers, and
are bound to furnish equal facilities to all persons or corporations belonging to the
classes which they undertake to serve.
8. BavMp—Use OF PATENTED INSTRUMENTS.

They are not exempt from this obligation by the fact that the instruments by
which their business is carried on are patented; for while a patentee has a perfect
title to the thing patented, and its use, and is not bound to apply it to a public use.
yet when he does so he is bound by the rules governing such use.

8. B8aAME—LICENSE—MONOPOLIES—TRANSMISSION OF TELEGRAPHIO MESSAGES,

A Delaware telephone company, which furnishes facilities to the Western Union

Telegraph Company for the transmission of telegraphic messages, cannot be excused

. from furnishing like facilities to other telegraph companies because its license to
use the tele ghones is expressly subject to an exclusive license in favor of the West-
ern Upion Company for the transmission of telegraphic messages; for such exclu-
sive license creates a monopoly, and is void under the Delaware law.

Error to the Circuit Court of the United States for the District of Del-
aware.

Petition by the Postal Telegraph-Cable Company for a writ of manda-
mus to compel the Delawuare & Atlantic Telegraph & Telephone Company
to place a telephone transmitter and receiver in the office of relator on
the same terms as are given to other subscribers. The petition was orig-
inally brought in the superior court of the state of Delaware, for New
Castle county, and was removed therefrom to the court below, which
awarded the writ as prayed. See 47 Fed. Rep. 633. Respondent
brings error. -Affirmed.



